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I am privileged to present to you the annual volume of ILS Abhivyakti
Law Journal for the academic year 2014-15.

‘Abhivyakti’ is ‘Expression’. Expression is the most crucial
competency for a lawyer. This law journal offers a platform to all
those who wish to express themselves.

The editorial team led by Dr. Nilima Bhadbhade has very thoughtfully
deviated from the pattern of earlier volumes. In addition to articles
and interview, this volume includes for the first time case notes,
legislation comments, and presentations.

Overwhelming response from students to this maiden effort is a clear
indication that the team has succeeded in motivating students to write.
Fifty students have contributed their writing on a variety of legal
topics of their choice. We hope that their ignited interest in legal
writing will be transformed into a passion for more serious, well
researched, analytical, scholarly legal writing. This journal will
inspire many more students to write.

I am confident that this volume will make interesting reading, not only
for students, but for the entire legal fraternity.

Congratulations to Nilima Bhadbhade and her team !!!

Vaijayanti Joshi
Principal
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Editorial

We bring to you, with pride and happiness, the ILS Abhivyakti Law Journal 2015,

This fournal is entirely a student effort. Through this Journal we provide a forum
for their clear articulation. This platform promotes scholastic integrity, analytical
originality, academic enquiry and thoughtful research. And it is for you to judge
how far we have succeeded. The Journal reflects the current legal landscape, and
the analytical and logical interpretations from the student’s imagination. The
cutting-edge of the intellectual property and competition domain co-exists with
an exploration of criminality and constitutionality.

This year, we have introduced three new sections of short writings: a section
highlighting judicial pronouncements, a section reviewing the year’s legislations,
and a section on student presentations, The reason for the introduction of case-
notes and legislation comment s two-fold. One is to motivate the hesitant novice
writer to exercise the skills of analysis and critique that are so essential to success
in their chosen field. Then, the year’s defining legal moments are captured, so
that the Journal is a living document, a record of the burning issues and problems
of current times. Further, presentations on issues not expressly part of the
syllabus, but aspiring to a deeper understanding of the subject, have been
retained, as a mark of student initiative. We also include an interview of the
eminent political personality Shri Mani Shankar Aiyar, which covers a wide
range of opinions on subjects such as the Judicial Appointment Commission,
Marxism in India, a personal acguaintance with Pakistan, and his view as ex-
Minister of Development for the North-Eastern Region.

It is hoped that ILS Abhivyakti Law Journal 2015 marks a new stage of evolution
in ILS’s reading culture and provides an illuminating and instructive experience
to our readers.

Editors
ILS Abhivyakti Law Journal 2015
ilsjournal20 5@ gmail.com
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BCCI violates Competition Law- A Critical Analysis of
the Recent CCI Judgment
-Shashank Mangal’

The judgment in the BCCI case! was delivered by the Competition Commission
of India (*CCI') on 8 February, 2013. The informant Surinder Singh Barmi,
alleging violation of Competition Act, 2002 (‘the Act’) by the Board of Control
for Cricket in India ('BCCT’) in running the Indian Premier League (‘IPL"), filed
a complaint under the Act before the ‘CCT’ on 2™ November, 2010.2

The complainant disclosed the following allegations of abuse of dominance by

the BCCT:
a, Trregularities in the grant of franchise rights for team ownership.

b. Irregularities in the grant of media rights for coverage of the IPL.
c. Irregularities in the award of s?onsorship rights and other local contracts
related to organization of TPL.

The complaint comprising of the above allegations fulfilled the ‘prima facie
satisfaction’ requirement of the CCI regarding the merits of the allegations.

Enquiry by Director General
Thereafter, the Director-General (‘DG’) was appointed for carrying out the
inquiry in the matter.”

Since before proceeding to deal with these issues, certain preliminary questions
whose answers would affect the very maintainability of the informant’s
complaint were required to be answered, the DG added those questions to the

ones raised by the allegations of the informant.

Thereafter, he submitted a report to the CCI in February, 2012.% In his report, he
found BCCI guilty of abusing its dominant posil;ion.“r

Findings of the CCI and its Critical Analysis

Whether the BCCI is an ‘enterprise’ as envisaged under the Act? The CCI said
that the BCCI is covered under the definition of ‘enterprise’ as envisaged under

'V B.S.L, LL.B. _
\Surinder Singh Barmi v. Board for Control of Cricket in India, 2013 Comp LR 297 (CCD).
The Competition Act, 2002, s. 19 (1) (a).

*Ibid. 5. 4.

*bid. 26 (1).

Ibid.

“The Competition Act, 2002, 5. 26 (3).

"The Competition Act, 2002, s. 4.
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the Act. It augmented its finding by referring to a judgrpept o; the Delhi High
Court® and a similar case decided by the European Commission.

The author supports the findings of the CCI and submits that BCCI very well fits
within the definition of enterprise as provided under the Act. On analyzing the
definition of ‘enterprise’ given under s. 2(h) of the Act, it becomes clear that it
includes inter alia- “a ‘person’ who or which has been engaged in any activity
relating to the provision of services, of any kind, either directly or through one or
more of its units or divisions or subsidiaries.” '

The term ‘persorn’ has been defined in s. 2(]) of the Act as follows;

(1) "person” includes—

(i) ...;

{v) an association of persons or a body of individuals, whether
incorporated or not, in India or outside India;

(ix) a local authority;

(x) every artificial juridical person, not Jalling within any of the preceding
sub-clauses; (emphasis supplied)

It is quite clear from the above that the Act doesn’t expressly or impliedly create
an exception for not-for-profit societies which the BCCI argues to be the case.
The definition of ‘person’ makes it clear that for an entity like BCCI, there is no
way out to escape from the strict provisions of the Act.

But the author respectfully disagrees with the reliance placed by the CCI on
Hemant Sharma v. Union of Indiam( ‘All India Chess Federation Case’), a recent
judgment of Delhi High Court and on Motosykleetistiki omospondia Ellados
NPID (MOTOE)} v. Ellinkiko Dimosio (‘ELPA Case’), a case decided by the
European Court of Justice. The author also feels that while determining the
applicability of the Act to the BCCI, the CCI should also have looked into the
kind of ‘services’ BCCI provides.

While the CCI has relied upon All India Chess Federation Case’’and the Delhi
High Court has seemingly accepted ‘All India Chess Federation’ to be an
enterprise under the Act, the author submits that such reliance by CCI is
misplaced because the last paragraph of that judgment says that all the
observations made by the Court regarding Respondent No. 2 were only prima
facie and required the CCI to inquire into them independently.

*Hemant Sharma v. Union of India, 186 (2012) DLT 17.
*Motosykletistili Ospondia Ellados NPID (MOTOE) v. Ellinkiko Dimosio, [2008] All ER (D)
02 (Tul).

:?Hemant Sharma v. Union of India, 186 (2012) DLT 17.
Ibid.
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w1t is made clear that observations made by me in relation to the case of
i londent no.2 are only prima facie, and shall not p:v'eJr'r.ta'ic.Lel their case

f;; the Commission shall enguire into the same independently.’

£

i n by the CCI on ELPA Case", is in the opinion of
o r:];?rr;zfi(?riﬁid\;gso noty required to be cited at all becanse as noted
m“ihf)r', lan_n that judgment the European Union (‘EU’) Competition law doesn’t
: '\p-hCIE X :jertaking’ thereby making it an issue in that case whether or not sport
B bodies a,rc ‘undertakings’; but in case of Indian legislation, as
:;3gulat?if83;1 (counterpart of ‘undertaking’ in EC law) has been defined clearly in
mgzteAlEt itself, the CCI was not required to proceed in the same way the ECJ

L]
did.
Moving on, the Act defines ‘services’ as follows;
(u) "service” means service of any description which is made available to
potential users and includes the provision of services in connection with

business of any industrial or commercial matters such as banking,....,
entertainment,.....and advertising;"*(emphasis added)

From amongst all the activities of an enterprise which, if not ca..r.ried on in
accordance with the provisions of the Acft, would attract 1‘1ab.111ty to the
enterprise, ‘provision of entertainment services by_BC.CI_’ is in issue in the
present case. But again express reference to the same is missing in the judgment,

Whether BCCI is in a dominant position?

The judgment suffers from lack of clear expression and reference to the statutory
provisions.

The judgment is not clear in its assessment of relevant market and relf_:;_ant
product market; it seems from the judgment that the market providing
entertainment services is taken to be the former anc! the markt?t COmPrising
enterprises providing entertainment services (ls orts being 'the i;ubject matter of
such services) has been termed as the latter. For assessing ‘relevant product
market’"’, the judgment relies upon cricket being preferred over other sports and

i P 36 inkiko Dimosio, [2008] All ER (D)

“Motosykletistiki Ospondia Ellados NPID (MOTOE) v. Ellinkiko Dimosio, [2008]
02 (Jul).

:4Ibz‘d., para 21, )

*The Competition Act, 2002, 5. 2 (u).

8ecrs G}:Jogly or No Ball?, available at: http:/ltheﬁrm.moneycolntrol.com/story._pagl'eghp‘l"
autono=826159 (last visited on March 15, 2015). (Charles Ba.[rn'am, Partner, White keife;
“You would have expected fairly detailed and probing analysis of the releva'm'm;ah; -
detailed review of the alternatives available, consumer preferences and whyhxs :f ke
represents such a unique product. It seems that the CCI almost assumed that it w

case.”).
""The Competition Act, 2002, s. 2 (1).
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sources of entertainment but it nowhere discloses the statutory basis of this
discussion which is provided under the Act as ‘consumer pre’fere,ncvf:s‘.'8

Moving further, for the issue whether the BCCI is a dominant enterprise in the
relevant product market [the market being the market comprising of enterprises
providing entertainment services (sports, being the subject matter of such
services)], the commission relied upon substitutability of cricket by other sports,
and arrived at a decision that cricket is not substitutable by other sportslg, which
is,with utmost respect for the judgment of the Commission, not only a highly
erroneous conclusion but also an unwarranted one.? The CCI could have opted
for a more suitable alternative route and yet would have been able to attach
liability to BCCL The Indian law doesn’t brand an undertaking as dominant only
when it is so dominant that its products or services are not at all substitutable by
other products in the relevant product market. If such a factual matrix arises it is
definitely a manifestation of dominant positionm, but there is another
contemplation given under the Act which is not as tough to satisfy as the earlier
one because it merely requires the enterprise to affect the competition in the
market in its favour and not to fully eliminate or drive out the compt-,titors.22 The
CCI should have easily fitted BCCI's position within the latter contemplation
instead of pushing the dominance of BCCI beyond the limits to bring it within
the former.

Thereafter, the judgment delves deeper into the aspect of dominant position of
BCCI by narrowing down the relevant market to the market for organization of
private professional league events. As a matter of the pyramid system, the BCCI
assumes a regulatory role in this system. This is a dominance envisaged under an
express provision of the Act.? But it is unfortunate that CCI nowhere alludes to
this while assessing the dominance of the BCCI in the relevant market. This is
more glaring in the light of the statutory mandate cast upon CCI to consider the
relevant factors from amongst all the factors provided for under the Act.”*

*¥The Competition Act, 2002, 5. 19 (7) ().

9Surinder Singh Barmi v. Board for Control of Cricket in India, 2013 Comp LR 297 (CCY) at
para. 8.38.

0«CCr's Googly or No Ball?”, available at: http:ﬂtheﬁrm.moncycontrol.comlstory_page.php?
autono=826159 (last visited on March 15, 2015). (Rahut Singh, Counsel, Trilegal:
“"Application of SNIPP test, for instance, would mean you would conduct a practical survey
among the consumers and ask them if the prices of say Set Max channel is increased by x%',
would you still watch IPL maiches or would you start watching something else. I think that's
the manner in which SNIPP test is actually employed in practice. The problem with BCCI's
order is that the Competition Commission assumes that this is the end result of SNIPP which
they are going to get without actually indulging in the experiment that should have preceded

’ the analysis and the final ouicome which they have mentioned in the BCCI’s order.").

22The Competition Act, 2002, s. 4, Explanation (2) (i).
Ibid., 5. 4, explanation (a) (ii).

Bibid., 5. 19 (4) (g).

¥bid., 5. 19 (4).

ILS Abhivyakti Law Journal 5
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Lastly, the doctrine of overlapping fu'nctions z?s. propounded by the CCI for
findi:g BCCI guilty of abusing its dominant position _coulld havc. been suPponed
ot huatressed with the argument that the BCCIZ:vas. using its dominant position in
ane 1narket to protect another relevant mark‘et. .It is because what BCCl is doing
i= i other words using its dominant position in the ‘market of organizing and
.»;_-Eulating India’s International cricket matches’ to gﬁrotect the other relevant
mucket of ‘Private Professional Cricket Leagues’.” The CCI could have
compared this situation with the MCX Stock Exchange Ltd. case wherein NSE
was held guilty of using its position in the non-Currency and Derivatges
Segment to protect its position in the Currency and Derivatives Segment.™ It

would not be out of place to recollect the following part of that judgment,

wThe Indian Competition Act recognizes leveraging as an act by an
enterprise Or group that “uses by its dominant position in one relevant
market to enter into, or protect, other relevant market. Nowhere does the
Act indicate that there has to be a high degree of associational link between
the two markets being considered for this sub section. This is so because
competition concerns are much higher in India than in more mature
jurisdictions because of the historical lack of competition laws.”

Whether BCCI has abused its dominant position under the Act? The CCI has
found that the activities of BCCT have resulted in denial of market access not
only to ICL but to any prospective Private Professional Cricket league that might
have come up in the future as clause 9.1(c)(3) of its media rights agreement with
MSM consists of a restrictive covenant to this effect.

The author completely agrees with the findings of the CCI but is perturbed at the
fact that certain critical findings of the DG have not been considered by it.

The judgment doesn’t explain the stand of the CCI on other findings submitted
by the DG i}l his report to the Commission, the gravest among them being the
following; #

a. The DG had found BCCI-IPL liable for bid rigging in the auction of

franchise rightsm.
b. The DG had found that media rights were granted to Sony/MSM and

WSGI in an arbitrary, opaque and a collusive manner.

Bgurinder Singh Barmi v. Board for Control of Cricket in India, 2013 Comp LR 297 (CCI) at
para. 8.58.

%The Competition Act, 2002, 5. 4 (b) ().

YpeX Stock Exchange Ltd. v. National Stock Exchange of India Ltd., DotEx International
Ltd. and Omnesys Technologies Pvt. Lid., 2011 Comp LR 0129 (CCD), at para. 10.91.

1pid., para. 10.80.

The Competition Act, 2002, 5. 19 (4) (g)-

NSurinder Singh Barmi v, Board for Control of Cricket in India, 2013 Comp LR 297 (CCI).at
para. 4.3,

Ubid., para 5.7.
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Aveek Sarkar: Revisiting the Law of Obscenity
Thulasi K. Raj”

ty can do without intolerance, indignation and disgust; they are
! law” - Lord Devlin

separation of law from morality has always given way 10
hing debates in jurisprudence. In fact, Mark Tebbit identifies
s and disputes in contemporary jurisprudence and philosophy
al attempt to clarify the conceptual relation between morality

t stations where law and morality comes into
one of the most difficult

"Ny socie
the force behind the morad
The (uestion of_
intellicctually enric
that &1 the problem:

Lonzem the perenni
and iaw.! One of the most apparen :
cunflict with each other is on the concept of obscenity,

terus to legally define.

The judgment of the Supreme Court of India delivered on 3 February, 2014 in

Avwek Sarkar v. State of West Bengal® crystallised the alternative reading of s.

232 of the Indian Penal Code.} The Hicklin test, held by Ranjith Udeshi v. State
mining obscenity under s. 292 was

of Maharashtra4 as the litmus for deter '
The test was to be replaced with the

expressly held by the court to be obsolete.
scommunity standards’ test.
92 and study of Indian jurisprudence is necessary to
appreciate the ruling in its entirety. s. 292(1) lays down that a book, pamphlet,
paper, writing, drawing, painting, representation, figure or any other object, shall
be deemed to be obscene, if it is lascivious or appeals to the prurient interest or
if its effect, the effects of any one of its items, is, if taken as a whole, such as to
tend to deprave and corrupt persons who are likely , having regard to all relevant
circumstances, to read, see or hear the matter contained or embodied in it. S.
292(2) makes punishable sale, exhibition, circulation etc. of obscene material.

ons have been provided. The nature of the offence is cognizable,
been criticised as equating

4 better understanding of s. 2

Explicit excepti
bailable and non-compoundable. The provision has
the immoral to the traditional Judeo-Christian notions of sexuality.

The test of obscenity as laid down by 5.292 is thus whether a matter is (&)
lascivious, (b) appealing to the prurient interest or (c) tends to deprave and
corrupt persons who are likely to be exposed to it. The cardinal rule of
interpretation of criminal statutes is that the provision has to be strictly
construed® which is why a clear understanding of the term is important. The
provision is drafted in similar lines with the celebrated Hicklin test laid down by

'V B.S.L,LLB.

'Mark Tebbit, Philosophy of Law: An Introduction
London and New York, 2 edn., 2005).

2ATR 20114 SC 1495: (2014) 4 SCC 257.

*The Indian Penal Code (Act 45 of 1860).

*AIR 1965 SC 881.
5%am 3. Friedman, “Criminal Law, Strict Construction of Penal Stamtes” La. L. Rev. 20 (1960).

(Routledge Taylor & Francis Group,
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become outdated or is inapplicable to the native conditions, it envisaged a
prospective reconsideration of itself while remarking, “ft/he world is now able 1o
tolerate much more than Jormerly, having become indurate by literature of
different sorts. The attitude is not yet settled." In Chandrakant Kakodar v. State
of Maharashtra," the Court teiterated that the standards of contemporary society
in India are fast changing. Samarest Bose v. Amal Mitra’ Isought to clearly
distinguish obscenity from vulgarity or anything unconventional, This was
similar to the English decision in R v. Secker and Warburg."> In 2007, Ajay
Goswami v. Union of India" acknowledged that the test had become outdated
especially in the context of the internet age. In Avinish Bajaj v. Stare,™ a classic
case on intermediary lability, the video of a girl engaging in sexually explicit
acts was uploaded by her boyfriend on a website. The Delhj High Court did not
seem to depart from the Hicklin test. The argument was that the video clip was
transferred directly from the seller to the buyer without the intervention of the
web site and mere listing will not amount to obscenity under s. 292. The Court
rejected this argument and held that “[p}rima Jacie it appears that the listing
itself answered the definition of obscenity since it contained words or writing
that appealed "to the prurient interest” or if taken as a whole was "such as to
tend to deprave or corrupt persons, who are likely to read, see or hear the matter

°(1868) LR 3 QB 360.

’(1970) 2 SCC 781,

¥ Vishnu D, Sharma and F. Wooldridge, “The Law Relating to Obscene Publications in India”
22 (Issue 4) International and Comparative Law Quarterly 632-647 (1973).

*Ranjit Udeshi v Siate of Maharashtra, AIR 1965 SC 881,

°1969 (2) sCC 687,

"'AIR 1986 SC 967,

11954) 1 wLR 1138.

BAIR 2007 SC 493,

116 (2005) DLT 427,
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o or embodied in it." The listing contained expl_ic?t words that left a
.wm-‘: 'I-llf?no doubt that what was sought to be sold was lascivious.
FH{T'I 13

T r was whether an article with a picture of Boris
A ﬂ“%u?ﬂ lgu‘:v‘le‘:,ﬁnfsa r]_:’:ﬁlyer, posing nude with Barbara Feltus, that first
Hwhm'da' a:n(}ennan magazine (and later reproduced in the Indian press) was
IFPM“: 3 ot. It was alleged that the picture tends to corrupt young minds, both
nh-wmh E')rcril t‘:'uth of this country and is against the cultural and moral values of
chlmw-rf o 'l)jhe appellants submitted that the publication should be considered
s mﬁcjtg .and that obscenity has to be judged in the context of contemporary
7 r n(:)res current socio-moral attitude of the community and the prevalent
::-:is Lf acc:aptability. There was nothing vulgar or lascivious in the photograph.

o e from Roth v. United States"® and importantly, Regina v.
Eu}f.*l-‘;fl*"’gr:v;(;glll( }?eﬁiucommunity standards test to be the domim‘mt test, The court
held that obscenity is to be determined by :flscertan?mg the particular posture a]gld
the background of the matter from the point of vu?w of an average pcr,son, y
dpplying contemporary community standar‘ds. The ‘message am.i context’ of the
malter was held to be different from what it was ?,lleged. The picture s;)ea_ks the
linjlige of love battling racism. The attempt is to promote love leading to
fmarmiige between a white-skinned man and a black-skmneq woman. The court
Beld that there is nothing in the photograph to attract the provisions of s. 292,

Fhe distinction between the Hicklin test and the community standards test is very
cructil as the former focuses on the isolated or extracted parts of an entire work
and it effect on the most susceptible members of thf: society wheregs the latter
eimphisises on the message and context of the matter in question and its effect on
Wi Av=rage person, by applying contemporary community standards.

Ahe approach towards an alternate test propounded by the_c?_,urt began in the
Unites! States with Roth and developed in Miller v. California'” and Memoirs v.
Mussochusetts.”® Aveek Sarkar refers to Roth which was later overrulgi:d b3f the
Uinlied States Court in its subsequent judgments especially by the one in Miller.
In faci, the United States Supreme Court in Miller laid down the three-prong t.est
volving the following questions: (a) whether "fhe average person, applying
tntemporary community standards” would find that the work, taken as 2 whlole,
Afpeals to the prurient interest, (b) whether the work depicts or descnbe§, ina
patently offensive way, sexual conduct specifically defined by th_e app}mable
Miste law, and (c) whether the work, taken as a whole, lacks serious literary,
UIIStiC, political, or scientific value.

ISUS 476 (1957),
1992 15.C.R 452 (Canada).

W30S 15 (1973).
383 U.S. 413 (1966).
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However, the judgment in Aveek Sarkar was well called for and represents the
liberal approach of the court. The Hicklin test is no more applicable even in the
United Kingdom from where it was adopted into the Penal Code.

Obscenity and the Internet

The relevant provision in the Information Technology Act, 2000 is s. 67 titled
‘publishing of information which is obscene in electronic form’. It states:
‘whoever publishes or transmits or causes to be published in the electronic form’
any obscene material shall be punishable with either description for a term which
may extend to five years and with fine which may extend to one lakh rupees.".

Application of the Supreme Court ratio laid down above over the material in the
internet poses certain difficulty. The community standards test in essence
postulates that the matter alleged is not obscene if it does not appear to corrupt
and deprave the minds of an average person, taking into consideration the
contemporary community standards. This determination varies majorly from
society to society as each possesses distinct moral standards. The most
appropriate example would be the Indian Court ruling in Ranjit Udeshi holding
‘Lady Chatterley’s Lover’ obscene; whereas the same book was held to be not
obscene by the Court of the United Kingdom in R v. Penguin.” This is exactly
how absence of the definition of obscenity is justified and rather replaced by the
‘obscenity tests’ as found in 5.292 and several domestic and foreign judicial
decisions.

Now the test presupposes an identifiable community to determine the obscene
nature of the material charged. However, in case of the global network there is
absolutely no identifiable community. For instance, publishing of a material
online renders it available to the users throughout the world. We need to
appreciate that different medivms demand different tests of obscenity. The real
question would be if the community standards test will be applicable to this
medium where there is an uncontrollable flow of information especially when the
court’s conclusion in Aveek Sarkar did not touch upon this aspect at all (of
course since it was not called for). The argument that on a case to case basis,
obscenity will be determined on the basis of the territorial jurisdiction of the
court which determines the issue does not appear to be sound. Or the other
question would be if there is a need to invent another test for the material
published on or circulated over the internet. It can be seen that there is substantial
jurisprudence in the United States on obscenity over the Internet, the latest being
Reno v. ACLU*' and Ashcroft v. Civil Liberties Union.** A similar development
in India is unfortunately absent and that leaves a criminal void in determination

of obscenity on the internet.
|

**The Information Technology Act, 2000, s. 67.
*11961] Cri LR 176 (UK).

#1521 U.S 844 (1997).

#2535 U.S 564 (2002).

The Bali Declaration, and India’s Curious Stand
at the WTO

-Rudraneel Chattopadhyay

It J:ily 2014, India decided to block the Trade Facilitation Agreement (TEA) at
he World Trade Organisation (WTQ) General Council meeting in Geneva. India
uod alone in this decision, and this was especially disconcerting. India’s
piition on the TFA was condemned worldwide,

{1 second thoughts, India’s stand seemed to be warranted. Developed countries
were trying to rush the TFA at the expense of pending issues, such as food
security, that are important for developing and lesser economically developed
countries. This article discusses the Bali Declaration, India’s curious stand at the
WTO., and areas that need attention.

W TO and the BALI Ministerial Conference

‘The WTO is a multilateral organisation run by its member governments. All
ingjor decisions are made by the membership as a whole, either by ministers
(who meet at least once every two years) or by their ambassadors or delegates
\who meet regularly in Geneva). Decisions are normally taken by consensus.
‘When WTO rules impose disciplines on countries’ policies, then that is the
vuicome of negotiations among WTO members. The rules are enforced by the
inembers themselves under agreed procedures that they negotiated, including the
possibility of trade sanctions. But those sanctions are imposed by member
countries, and authorized by the membership as a whole."

The topmost decision-making body of the WTO is the Ministerial Conference,
which usually meets every two years. It brings together all members of the WTO,
all of which are countries or customs unions. The Ministerial Conference can
take decisions on all matters under any of the multilateral trade agreements.”

At the Ninth Ministerial Conference, held in Bali, Indonesia, from 3 to 7
December 2013, minjsters adopted the “Bali Package”, a series of decisions
aimed at streamlining trade, allowing developing countries more options for
providing food security, boosting least-developed countries’ trade and helping
development more generally. They also adopted a number of more routine
decisions and accepted Yemen as a new member of the wWTO?

'VB.S.L LLRE,

“Whose WTO is it anyway?”’, available at: hitps://www.wto.org/english/thewto_e/ whatis_e

fif_eforgl _e.htm (last visited on March 15, 2015).

Ministerial Conferences”, World Trade Organisation, available at: https:// www.wto.org

) /cninsh!thewto_elminist__e/minist_e.htm (last visited on March 15, 2015).

“Ninth WTO Ministerial Conference”, Ministerial Conferences, available at: https:/
fme9.wto.org (last visited on March 15, 2015),

2
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Understanding the Bali Package

The Bali Ministerial Declaration (the Declaration) and accompanying ministerial
decisions, known informally as the Bali Package, were adopted at the Bali
Ministerial Conference on 7 December 2013, Subsequent decisions related to the
Bali ministerial outcomes were adopted by the General Council on 27 November
2014.* The accord includes provisions for lowering import tariffs and agricultural
subsidies, with the intention of making it easier for developing countries to trade
with the developed world in global markets. Developed countries would abolish
hard import quotas on agricultural products from the developing world and
instead would only be allowed to charge tariffs on amount of agricultural imports
exceeding specific limits. Another important target is reforming customs
bureaucracies and formalities to facilitate trade.

The Declaration reached a deal on some of the following areas of negotiations: a_

package for Least Developed Countries (LDCs), Trade facilitation, and
Agriculture. The Bali Ministerial was preceded by intense negotiations in Geneva
on the Doha Round. As a result of disagreements on trade facilitation and
agriculture, no ‘Bali package’ was in sight even as the conference dates drew
near. The goal for Bali was, therefore, to find a ‘safe landing zone’ on all three
areas of negotiations. The outcome of Bali was to be measured not just on
whether such a landing zone was found but, more importantly, whether it
allowed the negotiations to take-off again and reach their final destination: the
conclusion of the Doha Development Round.

The LDC package was the least controversial of the three negotiation areas,
largely because the contents of the package were best practices rather than
binding commitments. WTO members reaffirmed their commitment to duty free,
quota free (DFQF) market access for LDCs. But the actual developmental
benefits remained questionable. If tariffs fell rapidly, then the benefits of DFQF
would also be eroding rapidly. Improvements in rules of origin and non-tariff
barriers would have been more beneficial to LDCs as these are the barriers that
really block market access. A 15-year service waiver (WTO members can
provide preferential markets access on trade in services to LDCs without having
to do the same to the rest of the membership) was agreed at the 2011 WTO
Ministerial Conference in Geneva, and Bali helped to set the course for its
operationalisation.

Negotiations on trade facilitation (TF), for reducing the cost of trading, entailed
making binding commitments in customs procedures and regulations.
Improvements in TF did not require much deliberation, however, one needed to
distinguish between ‘improvements’ and ‘commitments’. Commitments made n
the WTO are binding and subject to legal action if they are not adhered to.
Meeting trade facilitation commitments will require investment, and many will

4 “Balj Package and November 2014 decisions™, available at: hitps:/fwww.wto.org/
english/thewto_g/ minist_e/me9_e/balipackage_e.htm (last visited on March 15, 2015y
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be capital intensive. Developing countries, and in particular LD(?s, will mi:ed
finance and technology to upgrade and improve TF. S. 2 of t.he Bali Declaraﬂqn
provides assurance that developing countries an% LD(;s will be supported in
building capacities to implement the agreement.” Bali has alsg presented an
opportunity for the future of Aid for Trade to be more streamlined and more
focused on addressing the high cost of trading in LDCs.

Negotiations on agriculture, more specifically on food-stock I_lolding, presented
the main action in Bali. There were two viewpoints on the price benchmark.for
the valuation of the volume of food stocks countries can legally hold. 'Indla’s
position was 10 use current prices, which would mean amending the agriculture
agreement of the Uruguay Round and would not be acceptal?le to other members.
Alternatively, India proposed an interim arrangement until a more permanent
solution is found. Here, the United States proposed a ‘peace clause’ of four years
— a time-line that India did not accept. A final deal was struck to have an interim
mechanism until a permanent solution is found, vghich means that more
negotiation is still required to find a permanent solution.

India at Bali

The issue at WTO was about production subsidies and not consumption
subsidies, so it did not affect the poor consumers. India’s principled stand
seeking parallel progress on trade facilitation and food security agreements,
including development issues, at the WTO was a right step. _The h1st_0ry of tra}de
negotiations shows rich countries push their agenda and indulge in dragging
issues of poor countries to tire them out by endless talk. o

In the run up to the WTO ministerial at Bali in December, three issues were
intertwined. At Bali, India ensured that public stockholding of food did not lqsc
its spot in the way forward for the accord. It was adopted as one of the priority
items of the long-drawn Doha Round. Trade facilitation (TF) and LDC (least
developed country) concerns were the two others. TF was one of the f9ur
Singapore issues agreed to be negotiated at Doha in 2001, others be;_ng
investment, competition and transparency in government procurement, which
were dropped at Cancun in 2003.

At Doha 2001, three declarations were adopted.T The main text to liberalise trade

with the enticing label of development, second to clean up the _problems with the
WTO agreements and third, an agreement to waive obligations under TRIPs

N “Agreement on Trade Facilitation”, Draft Ministerial Decision WT/MIN(13)/W/8, World
Trade Organization, avaifable at: hitps://mc9.wio.org/system/files/documents/w8_0.pdf (last
visited on March 15, 2015). '

6 Rec:)igs of Plenary Meetin)gs at the Ninth Ministerial Conference of the WTO, available a::
https:/fme9.wto.org/ (last visited on March 15, 2015). .

7 Ministerial Declaration No. WT/MIN(O1)/DEC/1 adopted at the foruth session of the
Ministerial Conference, Doha, 2001, available at: https:/fwww.wto.org/english/thewto_e/
minist_e/min01_e/ mindecl_e.pdf (last visited on March 15, 2015).
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(trade-related aspects of intellectual property rights) on grounds of public health,
Over time, the main Doha accord on liberalising trade caught pace but the one on
implementation problems did' not move much, Due 1o the logjam in the Dohs
Round, the US pursued preferential trade agreements such as Trans-Pacific
Partnership with many countries in Asia and the Pacific but without China or
India, and a Trans-Atlantic Trade and Investment Partnership with the European
Union.

India and almost 40 developing countries, fearing a challenge to their issues
relating to subsidies for producing staple food items, made a condition for the
Bali accord. They argued that the limit for production subsidies agreed to in the
WTO Agreement on Agriculture needed correction because international prices
had gone up hugely, as it was based on international prices of the late 1980s.
Since domestic prices offered to the farmers had also gone up as a result of
increasing international prices, the difference between current domestic price and
previous price on the basis of which the farm agreement calculated aggregate
measurement of support had also grown over time, threatening to breach the
subsidy limit which was allowed to countries Jike India. This formula had to be
reframed. Knowing very well the tricks of the rich countries to talk and talk,
India pushed for a permanent solution to be found by the WTO ministerial in
2017 rather than leaving it unclear. Till the time a permanent solution was found,
India and other such WTOQ members were not to be impugned at the WTO on this
matter. In Bali, India agreed to this peace clause as per an assurance by the
developed countries that there is, and will be, a balance among all three pillars of
the Bali accord. Therefore, India took this position on pushing forward the
protocol on trade facilitation beyond end-July 2014 unless there was some
demoristrated traction on food security.®

July 2014 standoff at WTQO

On 31 July 2014, at the WTO's General Council meeting in Geneva, India
refused to sign the TFA. Since the WTO works through consensus, the meeting
collapsed without any agreement. India’s stand was harshly criticised across the
world. Global disapproval of India’s action was heightened especially because
the TFA was a part of the Bali Declaration, to which India is a signatory. The
Bali Declaration of December 2013 was the first agreement reached as part of the
12-year-long Doha Round of trade negotiations. However, only the TFA was
picked out from the original Doha package while all the other components of the
‘Doha Development Agenda’ — such as agriculture, cotton trade, and market
access for agricultural products, among other issues — were deferred.

%“Confusion galore on India and WTO", available ar- hitp://www.livemint.com/Opinion/
JXstQNZrXNHEAOOrSFOcP/Confusion-galore-on—lndia—and-WTO.htmI (last visited on
March 15, 2015).
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Bali, the ‘Peace Clause’ promise was soorn forgotten.g.Most of t.he WTO
giher ; jor to July were focused on expediting the TFA, without paying much
niceltIES I;n seeking a permanent solution to agricultural and other pending
,-.u.:n'-flo? lgd India to believe that developed countries were only interested in
-L“m:b- t;le TFA signed, and subsequently they were likely to abandon the Doha
gum-;lég India insisted that it was not opposed to the TFA per se, but wanted WTO
B e to also keep their promise of discussing a permanent solution to food
rmjﬂjjgsissues In fact, India has already implemented many of the TFA’s
o .
reguirements. . ‘

dia further insisted that the WTO must change its method of calculatir}g
g ment support to farmers. The WTO is using the average global food grain
t:J"Wls:nof the 1986-88 period as the external price benchmark. India’s contention
i:rzzethat prices have risen seven-fold since then. And during 198_6—88, the US
«nd Europe were dumping food grains on the world market, leading to a .faII in
the price of rice and wheat. This makes the benchmark doubly suspect. India also
contended that the entire system of food procurement through th}e payment of a
minimum support price to farmers is focusefi onwthe domestic market and,
therefore, cannot be considered as “trade distorting.”
Finally, India found itself isolated at Gen.eva with even traditional supporters
among developing and poor countries crossing the floor on the TFA.

The Road Ahead

The Bali Package has certainly helped to breathe life into the Doha Dev_elopment
Round. The symbolism of the Bali declaration has perhaps been more important
than the outcome, as it covers only a small portion of the Doha Development
Agenda and much ground still needs to be covered.

While developed countries pushed for an ambitious trade facilitation agreement,
G-33 (India is a member) countries wanted-adequate _safeguards to run th_elr food
security programmes. LDCs had their own four—I?omt agenda -whlch mcluc}ed
duty and quota free market access, operationalisatmq of the waiver concerning
preferential treatment to services and service suppliers 'oi_’ LDCs, prefgrentla.l
rules of origin and establishment of monitoring mechamsm'fqr special and
differential treatment. The Bali Declaration delivered on all three pillars.

From the industry perspective, an agreement on trade facilitation i.s.the biggest
hope. Industry in India was in full support of a balanc.ec.i but an amb1t1ous.a'genda
that would help build greater market access opportunities for them. Speplflcally,
it supported a good Trade Facilitation Agreement that can c.u.t mfmsactlon costs
and help make Indian industry more competitive. The simplification of customs

* Arun Jaitley, “Bali Declaration not in India’s interest”, available at: http:// wwvs;]
niticentral.com/2013/12/18/bali-declaration-not-in-indias-interest-170162.html (last visite

on March 15, 2015), L .
®Confusion galore on India and WTO”, available at; http://www . livemint.com/Opinion/

JXsdZINZrXNHEAOOrSFOcP/Confusion-galore-on-India-and-WTO.html  (last visited on
-March 13, 2015).
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procedures envisaged in the deal is expected to add $1 trillion to the world
economy.'!

Another positive is the simplification of transit documents pertaining tg
exportation and importation. Recently, India had to face problems at European
ports while sending its consignments to Latin America, particularly in case of
exports of generic drugs. India would need to simplify and facilitate its own
domestic customs procedures in line with the WTO requirements. Given that the
Doing Business report'? of the World Bank ranks India at 132 of 189 economies
under ‘Trading across Borders', there is much work to be done to make trade in
India facilitative and aligned to global best standards. From the development
perspective, the agreements on LDC package and food security are path-
breaking. Importantly, the deal at Bali reinforces the potential in the multilatera)
negotiations under the Doha Development Round, in progress for well over a
decade.

The Bali Package covers only a selection of issues from the much broader and
ambitious Doha Development Agenda. All eyes would now turn towards the
remaining unresolved issues of the Doha agenda, which includes Non-
Agricultural Market Access (NAMA), and services. Both these issues are
extremely important for Indian industry. In services sector in particular, where
India has offensive interest, a select group of WTO members is trying to
negotiate a plurilateral agreement. India is not a member of this group.

As for the road ahead for India, it will have to introspect on the proximate causes
for the isolation at Geneva in July 2014, including a review of its communication
policy. It is Iikely that it was overly focusing on food stockpiling at the expense
of other development issues, giving its allies reason to feel that it too was
interested in a single-point agenda. India will have to adapt a three-point strategy
to not only counter the global tide of bad publicity but also as a bargaining chip
for allowing the TFA. One, improve the training schedule of its trade negotiators,
Two, push for a change in the external benchmark of 1986-88. Three, bring back
the issue ‘of freer cross-border movement of professionals back to the trade
agenda,

For the rest of the WTO members, the next logical step is to work out a post-Bali
roadmap with an aim to conclude the Doha round. Although the Bali Ministerial
represents a collective victory for global negotiations process, for the rules-based
multilateral trading system, and for integration of poor countries into the world

trading system, there is a long way to go before trade can truly be equitable for
all,
]

""Bali WTO: A triumph of multilateralism", Economic Times, available at: http:/articles.
€conomictimes.indiatimes.com/2013-12-13/news/451 62502_1_ldcs-market-access-trade-
facilitation-agreement (last visited on March 15,2013).

The World Bank and International Finance Corporation (IFC), Report: Doing Business-
Smarter Regulations for Small and Medium-Size Enterprises (2013), available at: htep://
www.doingbusiness.0rg/-/medialGIAWB/Doing%ZOBusinesleocumentslAnnual—chortsl
EnglisthBlS—full-report.pdf (last visited on March 15, 2015).
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The Essential Practices Doctrine: Doctrinally Essential?
-Parashuram Ajjampur Lakshman®

i i * theory—where the
i lic has always adopted the ‘equal respect’ t ry :
gl Rep::dl tolerates all religions. Sarvadharma sambfhava (goodwill
ons) and dharma nirpekshatd (religious neutrality) became the

f India’s views on religion.
The Constitution (42nd Amendment) Act, 1976 added the word ‘Secular’ to the
e

ituti i i bly to ‘reiterate’ the position of
the Constitution, with a view, proba y e :
Pu:ﬁzszﬁf: of India with respect to religion and religious establishments.

The |
Spate respects

oward all religi
defining words 0

elevating the right to religion to the status of a fundamental
‘1 2 C(}I;,S?l;reilzﬁeogi)osition i1g1 the Constituent Assembly regarding the same, tpe
"Eht, ‘:’t}fe Supreme Court of India has continuously been knocked ever since its
duo]rjlq hment, with matters concerning the right to religion of individuals or
- EOI,.lpS. These matters of religion have posed a challenge to the
f-”h%frﬁz gourt and have required it, more often than not, to balance the right to
1igion with the other rights provided for in Part II.

As Art, 25 is ‘sandwiched’ between re'strictions, the Supreme COUI.'t carvrt:lcli 0;1; r:
Joctrine — the essential practices doctrine - S0 as to prt3v1de protection fto 1.e con
values of a particular religion. What constituted an essentlaj‘l part o .rel ’1g1 1&
was shielded from the interference of the State and what was ‘unessential’ cou

be subject to State intervention.

i i i their reliance upon the
fenders of the essential practices doctrine place '
:tgfer?liri of Dr. B. R. Ambedkar,' in the Constituent Assembly during debates

on the proposed codification of Hindu law:

“The religious conceptions in this country are so vast t_hat they co;.?r every
aspect of life from birth to death. . . . Thf,fre' is nothmg: extraor ;fu?'y in
saying that we ought to strive hereafter to limit the d"eﬁmnon of re 'zgzoln in
such a manner that we shall not extend it beyond beh‘efs and _s;.cch ritua s as
may be connected with ceremonials which are essentially religious.

i ence, it was first articulated in Commissioner, H::ndu' Rehg:ou.g
gnf?;v::iir;;ngladms v. Sri Lakshimindra Thirtha Swamic_zr of S_‘n Shmfr Mgni,d
(the Shirur Murt case), wherein the Supreme (;ourt, applymg this docgme, etS
certain provisions of the Madras Hindu Religious and_ Cl?antable Endowmen
Act, 1951 as ultra vires Arts. 19, 25 and 26 of the Constitution.

*VB.S.L, LLB.
'Constituent Assembly Debates (Proceedings) Vol. VIL, at 781.

AIR 1954 SC 282.
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This doctrine has, since its incorporation, never been questioned and has
remained undiminished. Subsequent cases have only added to the doctrine but
have hardly reconsidered the doctrine of essential practices.

Germination and Transformation

In the Shirur Murf case Justice Mukherjee extended the meaning of protection of
religion by bringing into its ambit not only religious beliefs but also religious
practices that correspond to such beliefs. However be laid down in no
unequivocal terms that it was the proponents of the religion itself who could
determine what practices are essential, and that no outside authority could claim
otherwise.

From this broad approach adopted by the Court towards the protection of
religion, the Court, from here on, traversed a path, which would only tantamount
1o circumscribing religious practices that would be protected.

In Devaru case* the Court was faced with a petition against the Madras Temple
Entry Authorization Act that intended to permit persons considered to be from
the lower caste to enter into temples that were believed to be restricted to the
Brahmins. A conflict therefore arose between Arts. 25 and 26. The Court applied
the essential practices doctrine and upheld the provisions of the Act. More
importantly, the Court went on to demonsirate that it was the Court that would
decide the essentials of a religion and the ruling in the Shirur Mutt case that the
community was to decide its essential practices was sidelined.

In the Durgah Committee case,’ The Durgah Khwaja Saheb Act, 1955 that
circumscribed the rights of the khadim in administering the affairs of the Durgah
was challenged as infringing Arts. 25 and 26.In light of this doctrine, the Court
noted that the Durgah had always been administered by a representative of the
State and thus, upheld the Act. Justice Gajendragadkar’s statement, which was
made with reference to the earlier decisions of the Court in Devaru and Shirur
Mutt cases, essentially made clear the renowned fervor with which the Supreme
Court would look at cases relating 10 religion. Far from the position enunciated in
the Shirur Mutt case, the Court took upon itself the power to decide what
constitutes religious practice and what are ‘superstitions’. Thereby, a paradigm
shift can be seen in the approach of the Court whereby the Court took upon itself
this additional power by which, in subsequent cases the Court would apply
standards deemed suitable by it, to come to the conclusion that a practice,
although claimed by the followers of a religion to be an essential practice, was
not really essential, but was only ‘superstition’.

Ubid.

‘:Sri Venkatramana Devaru v. State of Mysore, AIR 1958 SC 255.
‘Durgah Committee v. Hussain Ali, AIR 1561 SC 1402.
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advocates RajeeV Dhawan and Fali Nariman® opine their disagreement
Smmlfni.s shift in the role of the Court as:

: n that of a high priest, maulvi or dharmashastri,
.u ith L;lpo:) gri::;;e;srsh:med the{heolggical authority to determine which
e faith are ‘essential’ to any faith and emphatically underscored
wm.zts of a;jzutional power 1o strike down those essential tenets of a faith
rﬁettr gg:;uct with the dispensation of the Constitution. Few religious
;:mi_ﬁ’s possess this kind of power and authority.”

ji’s case, the bone of contention zlvi; thfh con;tit}lt_i:t?:tliigl (;1; ttttl,z
titioner claimed that the 2 mini

L. g:::pll: gcﬁl: ;I'Zagc?zyat was an essential practice and there:fort_a, the

Nnthd\:;?r; attenl:pwd to subsume the powers of the head of the temple, infringed

& wA:; 5 and 26. Justice Gajendragadkar expressed tt_lat the Cox'lrt wou_ld 'not

:ﬁ?ily ac'cept every claim of a community to be & religious practice. This is a

ut:';lossal indicator of the leap the Supreme Court had taken.

“herefore, it can be observed that the formative purpose behind the essential
sractices ,has been effaced and the doctrine has undergone a sea change. The

,ssential practices

with

doctrine was meant to be inclusive so as 0 give p.rotectim.l 0
religious practices as enunciated }1nder the Constitution. Htfnwcvel:.r,.lt tza:sl%lrgz
that it evolved t0 become exclusionary S0 ’that [_Jracuces of are 1.g1c:nd gt
sxcluded that did not conform to the Court’s notion of what const:ltu e A
of a religion. The Court went on 10 app_ly the ideologies of a mo ctarmsr =
determine the essentiality of3 a religion rather than to accept relig

represented by its practitioners.

i is5i Police Calcwrra,9
Acharya Ja dishwarananda Avodhuta V. Corfzmzss;oner of i , €

:;hilg c?erédinggwhether the tandava dance constituted an essential practice of the
Ananda Margis, Justice Bhagabati Prasad Banerjee of the Calcutta ngh'(;otl;;ﬂ
opined that, at this rate, religious practice would become what the courts wish the

practice to be.

The Alternate Viable Path

It must be noted that the judges did not disagree on the essent:'}al practice}s;
doctrine, but disagreed to the extent to which it should be apghed. Thoug
resorted to by the Court over the decades to settle conflicts with respect 0

i Nari ) fe: Religious Freedom,
*Rajeev Dhavan and Fali Neriman, “The Supreme Court and Group Life hok%—l e

inor i ies” in B. N. Kirpal, As

Minority Groups. and Disadvantaged Communities.” 10 B

Sulbraminium gt al. Supreme but not Infallible: Essays in Honour of the Supreme Court of
India 259 (Oxford University Press, 2000).

"Titkayat Sri Govindlalji v. State of Rajasthan, AIR 1963 SC 1638.‘ -

8Ronojoy Sen, “The Indian Supreme Court and the quest for a ‘Rauon
Asian History and Culture 1.(1)" 86-104 (2010).

9AIR 1990 Cal 336.

Hinduism” South
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religion, the birth, existence and the continuation of the essential practices hag
come to be highly questionable.

The right to religion under Arts. 25 and 26 emphatically and clearly lays down
the position that the fundamental right to religion has been accorded in the
Constitution. The night, unlike any other fundamental right, commences with
restrictions and is followed by further limitations. The intention of the
Constituent Assembly behind enacting the Articles — to give a miniscule status to
the fundamental right to religion when placed against other fundamental right -

can be deciphered from the express limitation of ‘subject to other provisions in
this Part’ provided in Art. 25.

Art. 26 does not contain the limitation of ‘subject to other provisions of this part’,
This however does not put Art. 26 on a different footing than Art. 25 as Art. 26
draws its existence from Art. 25 itself. Art. 26 is only an extension of Art. 25 and
is therefore a specific right whereas Art. 25 is the general foundation for the right
to religion. It follows that any restriction upon the general provision, would ipso
facto apply to the specific provision. Art. 26 lays down the permissible rights that
religiously like-minded persons can exercise as a collective. As a religious
denomination is nothing but a conglomeration of individuals who enjoy their
right to religion under Art. 25, the rights under Art. 26 cannot be held superior or
encompass rights that are not provided for under Art. 25. The said conclusion is
inevitable, as a combined reading of the two provisions otherwise would lead to
the conclusion that the individuals exercising their right to religion will be
subject to greater restrictions and the said restrictions would disappear as soon as
they form an association. This conclusion would be absurd as the same would be
amounting to negating the express provision of ‘subject to other provisions of
this part’ provided in Art. 25. The same would amount to empowering
individuals to do indirectly what they are expressly disallowed to do i.e., exercise
their right to religion without the restriction of it being subject to other

fundamental right, merely upon forming an association and exercising their
individual rights collectively.

The Court would, anyway, be empowered, in the first place, to decide if any
practice is religious or not. The Courts, thereby, are empowered to reject the
protection to all those claims by individuals or denominations that are not truly
religious. Though Justice Gajendragadkar, in Govindlalji’s case,' admitted that
this approach may present some difficulties, since sometimes practices, religious
and secular, are inextricably mixed up, he was confident that the Court would be

able to distinguish between what was a religious matter and what was obviously
a secular matter.

The right to religion is to be guaranteed only when there exists no conflicting
claims of public order, health or morality. The same result would follow when
the right to religion is at loggerheads with other fundamental rights. Therefore,

“Tilkayat Sri Govindlalji v. State of Rajasthan, AIR 1963 SC 1638.
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f a religion, whether essential or not, would have to give way to

getices O . . s
lﬁ p;;i::ss conditions as laid down in the constitution.
{ £-.

in the Excommunication case, Justice Ayyangar, declared
Howzever, ;onal the Bombay Prevention of Excommunication Act of 1949 on the
un:unsfﬂ:ﬁ:t the power of excommunication was essential to every religious
En.htljrrl:ination He opined against reading Art. 25 in this manner:
i .

“In this connection it [is argued] that limitations imposed on religious

ot on the ground of public order, morality or heaifh have already
prﬂCthﬂSEd by the opening words of Art. 25(1) and the saving 'would cover
s d );actices even though considered essential or vital by those
G i ;1:1 ﬂfe religion. I consider that in the context in which the phrase
iy if is intended to save the validity only of those laws that do not
gcvc:;:, the basic and essential practices of religion, which are guarazte;d
;:; the operative portion of Art.. 25(1) f_or two reasons: (l 1 ).j: ::;u[ dt i;

ing as covering even the basic essential prac"nces of religion, ol

sawct nullify and render meaningless the entire guarantee f’f religious
;refzdom _ a freedom not merely to profess, but to practi.ce religion, f?r ve;y
few pieces of legislation for abrogating‘rleigious prrlzcnce.; couldrfc:;lf at:im f
subsumed under the caption of "a provision for social we f;re oemﬁon as
(2) If the phrase just quoted was intended to have suchl a \4;: eeozould i
cutting at even the essentials guaraflt.eed by Art:' 25( ): ther O i
been no need for the special provision as fo .throwmfl 'oge of Hindu
religious institutions” to ail classes. and sections of Hin ;che e
legislation contemplated by this provision would be par exce

social reform.”

Justice Ayyangar believes that a majority. of legislations purportm%_I to ::::g?;:ss
religion could be blanketed under social welfare or ref(:o}]'lll'n;f ocv{ved f(;r his
appetension exprosed by e Ay ol s 10 sbrogae rlgion i
court would scrutinize any legislation, s e
Ifare or reform. The court would uphold only those leg S,
t:rlzi:ﬁozlfdv:ﬁ fact serve the purpose of social welfare or reform. Thti?,sc;):;t 11;
required to uphold a religious practice only as long as the samc:h s o
contravention of the State’s ideology of welfare or rgfqnn. I—llowevglr, e
not bound to accept the State’s ;iew; 0nfref0$ ril(f)rltmlzililve:ii dzdswml oo
ini yr if the same is believed to be ol an u ' :
;;gtlas;;:e?;igns. Therefore, the Court is required o, in first prefepm:;:er,l flgg :f?r::(';
1o provisions of social welfare or reforms prov1df_:d the same is ﬁt : reli,g ind
only the residue of practices must be given protf:ctlon under the rig b o o810
The same is the case when the court is balancing between thze5 rig B s
and the restrictions provided in the opening words of Art. > - ﬂ[:e O be,
morality and health. The textual matrix of Art. 25 contemplatefs or oe ugrpose -
subverted for the purpose of order, morality and health. Therefore, the p

USurdar Syedna Saifuddin Saheb v. State of Bombay, AIR 1962 SC 853.
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public order, morality and health is to be preferred over any religious Practice_
whether essential or not.

manner would give rise to absurd results, Art. 25(2)(b) is a congruent provisiop
of Art. 17, which abolishes untouchability and the same ig elevated to the Statyg
of a fundarmental right. If Art. 25(2)(b) would not be given primacy over the right
provided under Art. 25(1) and if exceptions can be carved out in the name of
‘essential practices’, the same would amount to not giving effect to Art, 17,
which incidentally is put on a higher footing than Art, 25 as right to religion i
made subservient to other fundamental rights by the use of the words: “subject 1o

.. Other provisions of this part”. Ironically, the court fails to recognize this very
concept in Devaru’s case.

The claim that the essentia] practices doctrine draws its legitimacy from the
words of Dr. B R Ambedkar is based on faulty grounds. His statement does not

over the other. His statement would, in effect, mean that all religious practices
(as distinguished from other secular practices) are, subject to the restrictions, to
be accorded the protection provided under the Constitution. The Court seems to
have interpreted the statement as “...religiously essential” and not “essentially

religious” and thereby has come to a conclusion distinct from what was intended,

humar.l betterment at requisite times. Therefore, the essential practices doctrine is
a nul_hty for practices need not be classified into essential and non-essential, All
practices would, anyway be protected under the right to religion, unless the same
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flict with the express restrictions — provided the restrictions are bona
in con

carme e, the right to religion has to, in all circumstances, budge.

a1 which cas
file, 10 whi be drawn with the rights conferred under Art. 19 of the
an

i i ress restrictions. The rights conferred ulndcr
Coastitution, Whl‘cgbliéc;\c;ldt;: :?(ie?l?:h‘n;t they are not in the sphere 9f I'eStl'iCtli:.lIlS.
i |9 are exerclsin no case provided for a doctrine or otherwise by which,
e Cours hav3&4'0111d fall under the restrictions under A‘n. 19,.th:3 fundamer;]tal
e acals)e rotected by claiming any act to be ‘essential’ or on other
gt oo the 13.wvorcls the court would give effect to the fqnc?arqental freefioms
v unds. - 01 el:as long, as they are not restricted by thc.e 1'1m1_tat10r}s and in no
o<l Y When Art. 25 is subject to express limitation like Art. 19i
t‘urthc.:r fash(;fm. an additional restriction of being subject to other funtc}ilamenta
mmzthistt a\r:roﬁll%i lead to constitutional impropriety to not mete out the same
rlghts,

] ent to Art. 25. B |
:'Teatm it is a settled principle of interpretat.ic.m that no additional docg?ne(s)u(;r
B ad when the express provisions are clear a_nd unambiguous.
B beisgzns of Arts. 25 and 26 along with its restri'ct:lons are cleardagcﬁl
e o prt;\; conflict, there is absolutely no need to read into Arts. 25 ax;
wd(:jlﬂ‘ijogz;liiovisions in ';he name of essentiality that were not contemplated for.

a

AN analogy ©

ati Ammal’s case,"” the question was whethel_' a wotnan C(})luldhsetbgﬁda
e ide for rituals to be performed in the burial place of er hus th'.
e o prO:'l vides a certain example in view of the above prop0§1t10n.hl?h is
B e (.)Ia annadhadas exercised the right of the Court to decide w r:-zd e; a
CaSC,.JUSUCB Is-inndu practice or not. He, however, did not proceed to decide tk s
B ot upon 3he uestion of essentiality or non—essentiali_ty. Rather.he prefel;;e_
$atst:;ul§ill')1(i):e if :‘.lhe alleged practice was in fact, a H'Il‘r}llducprar(;n:.ﬂﬁgrcasés
indu scriptures. The Court, X
e hebmaﬁetﬁemlff;sgc?h:t) Ilfleal-::ractice clt))uld be shown_to have a trthue
See'm'ed y etilon based on its scriptures, the Courts, irrespectlve-whethe_rtede
rdlg:;::\::: Zsser;tial or unessential, would indemnify the same. It 115( s(lilbrll‘r:etd t(;
Ef)a\ﬁever that the limitations provided under Ar?s. 25 apd 26, if é?;?n ;;i(,m being
be given’ an overriding effect over these practices, without a

made between essentiality and non-essentiality.

Conclusion

i - d test to
In conclusion, the courts now need to exercise on;_y 3 t“tf(()) g;?;glsine e
determine the extent of protection to be c'on_ferred - I:)1rss li;wn e reveraavalld
alleged practice is, in fact religim?s and if it couldrke B o sooondly, if 2
religious existence based upon scriptures and other Li etrictions ,providcd e
bona fide claim can be made out of any of the eXpress res A
Articles i.e., public order, health and morality, and if a va

S araswathi Ammal v. Rajagopal Ammal, AIR 1953 SC 491.
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fundamental right exists, and if the restrictions under ClL 2 of Art. 25 can b
satisfied.

The essential practices doctrine, belonging to an illegitimate origin, cannot be
legitimized by subsequent reiteration by judgments. That the doctrine has already
been stretched to confer unbridled powers is only an indicator of what is to come
The suitable option would be to discard this doctrine that has caused nothing bui
dubiety and uncertainness, and embark upon the path of deciding cases on the
lines of the clear and unambiguous words of the Constitution,

Rights of Lyricists and Scriptwriters:
" Changing Contours

-Kabir Sagar Ghosh,” Yojit Pareek’

taw in India with regards to the rights of lyricists and scriptwriters has often
heen surrounded by mrmoil, Constant tussles between artists and producers are a
worn: in the Indian entertainment industry, with disputes arising out of a
mulsitude of issues, such as future rights in copyright or structure of royalty-
sharing agreements. The past decade, particularly the last couple of years, has
seen interesting developments in copyright law, especially the law governing the
tiehts of lyricists and scriptwriters. The year 2012 in particular has seen our
Parliament bring about revolutionary changes to Indian copyright law despite
W} ff opposition from powerful music labels and film production houses.’

The

(ontemporary copyright law, as we understand it, protects rights of authors i.e.
the ‘creators’ of intellectual property (such as literary, musical, artistic works,
¢'nematographic films and sound recordings etc.). However, with the
development of technology, it is now possible to create new avenues and forms
uf intellectual property, which are often altered from the original forms. A movie
1+ a classic example of how a bundle of copyrights is brought together in order to
iwchieve a single result. Thus, when it comes to ownership rights in a song or
<cript used in a movie, legal and ethical waters tend to get murky. Although there
are some basic copyright laws in place, establishing the ownership of any
creative work can often be fraught with peril.

in the following paragraphs a systematic approach to the evolution and
recognition of lyricist rights has been adopted by way of a comparative study of
the law pre and post the 2012 amendment to the Copyright Act?

Rights of Lyricists: Pre-Amendment Position

Across the world, the ri;hts of lyricists and scriptwriters have been regulated
either through contracts”, or statutes.* In India, before the enactment of the
Copyright (Amendment) Act 2012, this relationship has largely been one of a
contractual nature, the terms of which are decided solely between parties to the
contract.

‘VB.SL,LLB; IIB.S.L.

'Shawn Fernandes, “Amendment to Indian Copyright Act Passed in Parliament”, available at:
http:/rollingstoneindia.com/amendment-to-indian-copyright-act-passed-in-parliament  (last
visited on March 15, 2015).

:Thc Copyright (Amendment) Act, 2012 (Act 27 of 2012).

“Paul Goldstein, Copyright’s Highway: From Gutenberg to the Celestial Jukebox (Stanford

A University Press, California, 2003).

Jean-Luc Piotraut, “An Authors’ Rights-Based Copyright Law: The Faimess And Morality of
French and American Law Compared” 24 Cardozo Arts & Entertainment Law Journal 549,
355 (2006).
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S. 13(1)(a) and s. 17(a) of the Copyright Act provide protection to “origing}
literary, dramatic, musical and artistic works®” and state that the “author” shajl
be the first owner of copyright.® However prior to the amendment, s, 17(b) & (c)
of the Act, as interpreted by the Supreme Court in Indign Performing Righs
Society v. Eastern India Motion Pictures Association, stated that all music or
lyrics created for the purpose of a cinematograph film would be deemed to be
owned by the producer of the film, uniess there was a contract to the contrary.

Hence, it was possible for composers and lyricists to retain their copyrights by
entering into contracts stating the same.? Some composers and artists such ag
A.R. Rahman and Lata Mangeshkar appear to have entered into such contracts to
retain a share in the royalties earned by the producers due to their standing in the
industry.” However, a vast majority of Indian scriptwriters and composers do not
enjoy the same bargaining power as Rahman or Lata Mangeshkar.'® Given the
lack of any individual or collective bargaining power, members of the artist
community have been forced to sign one sided contracts through which they
unconditionally assign all rights in their copyrighted works to the producers for
cternity. This aspect of exploitation of authors has also been recognised and
mentioned in the report of the Parliamentary Standing Committee'! which stated
as follows:

“The Committee also takes note of the fact that independent rights of
authors of literary and musical works in cinematograph films are being
wrongfully exploited by the producers and music companies by virtue of
Supreme Court judgment in Indian Performing Rights Society v. Eastern
India Motion Pictures Association which held that the Jilm producer is the
first owner of the copyright and authors and music composers do not have
Separate rights.”

The second issue arising from the current sityation is about contracts which force
authors to licence away their rights for future technologies. The earlier law
permitted authors to assign all rights in their work to the producer,
unconditionally and forever. Thus, by virtue of contract, the author was paid a
certain consideration for the rights to a work of which the producer became the
absolute owner. This ownership encompassed not only present modes of

>The Copyright Act, 1957, s. 13(1)a).

SThe Copyright Act, 1957, 5. 17(a).

71977 SCR (3) 206

$Prashant Reddy T., “The Background Score to the Copyright (Amendment) Act, 2012” 5
NUJS L. REV. 469 (2012).

*Bharathi . Pradhan, “The Big Royalty Showdown”, available ai: http:/f
www.telegraphindia.com/l100228/jsp!7dayslstory_12160826.jsp (last visited on March 15,
2015).

“Sangeetha Kandavel, “Music Directors Slam Labels for "stealing royalty", Signing fake
agreements”, available a:: htip://articles.economictimes.indiatimes.com/2013-07-17/news/

N 40635208 _1 —gv-prakash-sony-music-music-labels (last visited on March 15, 2015).
Standing Committee, Report on the Copyright (Amendment) Bill, 2010 (November, 2010).
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exploitation, but all future modes of exploitation not anticipated at the time of the
agreement. This aspect gained importance with the advent of mobiles and
ringtones which provided a whole new market for the music industry. Given that
there are almost 700 million subscribers in India for cellular phones, even a small
percentage of subscribers downloading ringtones would open up substantial
sources of revenue.

The issue of mobile ringtones of works composed before the invention of ring-
tones was a subject of significant conflict. A recent example is when the
producers of the super-hit film Sholay sued both, the assignee-music label and g
telecom company, on the grounds that the original licensing agreement
transferring music rights to the music label in the late seventies did not extend to
ringtones, since the technology was not even invented in the seventies, '*

Post-Amendment Position

The core purpose of the amendments to the Act is to remedy the weak bargaining
power of authors. With the enactment of the Copyright (Amendment) Act, 2012,
there has been an attempt to remedy this by shifting the relationship of the
oroducers with the artists from acontractual one to a statutory one. The three
inost significant amendments made are regarding: (a) prohibiting contracts which
force authors to licence away their rights for even future technologies:' (b)
inaking royalty sharing in copyright contracts mandatory even after the copyright
i» licensed away; and (c) mode of assignment. These aspects are discussed
below;

Frohibition of Contracts for Future Possible Means of Exploitation: S. 18(1)
frermits the owner of a copyright in any work or prospective owner of a future
Work to assign such copyright.'> The first proviso to this sub-s. clarifies that in
K case of future work, assignment will come into force only when the work
€omes into existence.'® To this the amendment has inserted another proviso
“lating:

“Provided further that no such assignment shall be applied to any medium
or mode of exploitation of the work which did not exist or was not in
commercial use at the time when the assignment was made, unless the

~The Story of India’s Telecom Revolution”, available at: http:/www.livemint.comy/
"3JpinionfbiNfQImaeobXxOPVﬁprqI/The-‘story—of—Indias-teIecom-revolution.htnﬂ?facet:
| frint (last visited on March 15, 2015).
-T‘holay Media & Entertainment Pyt Ls1d v. Vodafone Essar Mobile Services Lid., CS (08}
2 N©.490/2011 before the High Court of Delhi.
Prashant Reddy T., The Background Score to the Copyright (Amendment) Act, 2012 5 NUJS
L REV. 269 (2012)
;:I'he_Copyﬁght Act, 1957, 5, 18 (1).
#akir Thomas, “Overview of Changes to the Indian Copyright Law”, 17 Journal of
invellectual Froperty Rights 324-334 (2012).
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assignment specifically referred to such medium or mode of exploitation of
217
the work:

It is thus clear from the proviso that such assignment shall not apply to any mode
of exploitation that did not exist or was not known at the time the assignment wag
made. If in the future some mode of exploitation of the work is developed
through technological advancement, the rights to such exploitation shall remain
with the author. The amendment thus aims to secure the rights of the author for
future modes of exploitation which might not have arisen yet. In the eighties and
early nineties the most common form of music and videos available was in the
form of cassettes and video cassette recorders (VCRs). However, with the advent
of the internet and the rapid development of technology, new models of
exploitation of the works have come into existence. It is thus reassuring that the

question as to the rights of such possible future use has been settled in order to
avoid further legal hassles.

Mandatory Royalty Sharing Provisions: The last two provisos inserted under the
amendment in s. 18(1) deal with mandatory royalty sharing.

“Provided also that the author of the literary or musical work included in g
cinematograph film shall not assign or waive the right 1o receive royalties
to be shared on an equal basis with the assignee of copyright for the
utilization of such work in any form other than Jor the communication to the
public of the work along with the cinematograph film in a cinema hall,
except to the legal heirs of the authors or to a copyright society for
collection and distribution and any agreement to contrary shall be void:

Provided also that the author of the literary or musical work included in the
sound recording but not forming part of any cinematograph film shall not
assign or waive the right to receive royalties to be shared on an equal basis
with the assignee of copyright for any utilization of such work except to the
legal heirs of the authors or to a collecting society for collection and
distribution and any assignment to the contrary shall be void”"®

These two provisos provide that the author shall not assign or waive the right to
receive royalties, which are to be shared on an equal basis with the assignee of
copyright in any form other than as a part of the film or sound recording.'® The
proviso also states that such contract, which deprives the author of his share of
royalty, shall be void.? Thus, for example if the producer or the final owner of
the copyright in the music and lyrics earned Rs. 3 crores in royalties by licensing

""The Copyright Act, 1957, 5. 18 (1), proviso.

"Prashant Reddy T., “The Background Score to the Copyright (Amendment) Act, 2012” 5
NUIJS L. REV. 469 (2012).

"“Zakir Thomas, “Overview of Changes to the Indian Copyright Law™, 17 Journal of

20Iru‘eu’lc»:f:tual Property Rights 324-334 (2012).

Prashant Reddy T., “The Background Score to the Copyright (Amendment) Act, 2012” 5
NUIJS L. REV. 460 (2012).
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i i i TV channel) the
B i k to a third party, (say, a radio station or a .
firo ights thfh:r f;ricist would be entitled to share the Rs. 3 crore equally with

e. this would mean the composer, the lyricist and tl_le prod.u_cer
él to Rs. 1 crore each. Any contract contrary to this provision

m-'lmpui‘:l' and \

roducer, 1.
would be eql&itle

he void.

Wﬂmdr :on to the above, the amendments have also preserved the right of the
e ertain extent by inserting a new proviso under s. 17 of the Act. The
'mhu:{;hai:ids anthors from clauses (b)l and (c) of the s., with respect to works
;m;;:'n;orated in cinematographic works.”

i p i dment) Act, 2012 also séeks to
Assienment: The Copyright (Ams:n ,
f:ﬁnior{; the gr'node of assignment of copyright. S. 19 deals with the mode of
H:Siénment of copyright. Under s. 19, sub-s. 9 reads:

o ienment of copyright in any work to make a cinematograph film
si?;?l ‘;;:i?’;‘e rigfhr o?i‘he author of the work o cla.im an eqyal .s;chc.zre of
royalties and consideration payable in case of unh'zatwn of the wolr in ar?:
form other than for the communication fo gxe public of the work, along wit
the cinematograph film in a cinema hall.”

imi - has also been inserted which applies to sound recordings
::crilfl:lrms-lyi ;u'?his lt.?le work may be assigned, but the royalties cannot: The worl;
riay be used through other mediums, but there cannot be any assignment o
myalty.23 .
in furtherance of the above provisions and to ensure their implementggon%
provisions pertaining to Copyright Societies ha.ve also _be_en amended. S. d:d
the Act which deals with registration of copyright societies has been amen
and a proviso has been added:*

“Provided further that the business of issuing or granting licence in res_pect
of literary, dramatic, musical and artistic works .mcorparatqcil in Z
cinematograph film or a sound recording si‘mll be, ,camed out only throug
a copyright society duly registered under this Act;

iso i ' istration granted to a
A further proviso inserted under s. 33(3A) states the.).t the regis
copyright society under sub-s. 3 shall be for a pcnpd of five years and may be
renewed from time to time before the end of every five years;

“Provided that the renewal of the registration of a copyr‘ight soc.iety sh.all
be subject 1o the continued collective control of the copyright society being

The Copyright Act, 1957, 5. 17, proviso.
e Copyright Act, 1957, 5. 19 (9). )

HRajya Sabha, Debates on the Copyright (.Amendment) Bill, 2010.
e Copyright Act, 1957, s. 33 (1), proviso.

“The Copyright Act, 1957, s. 33 (3A).
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shared with the authors of works in their capacity as owners of copyright or
of the right to receive royalty:"*

It has thus been ensured that as far ag possible, the copyright societies which
collect the royalties, share the same equally with the authors, Additiong
provisions have also been added under ss. 33 and 35 of the Act so as to ensure
that there is a healthy representation of both the authors as well as the ownerg in
the copyright societies” and the Central Government may, if it is satisfied that 3
copyright society is being managed in a manner detrimental to the interests of the
authors and other owners of right, cancel the registration of such society after
such inquiry as may be prescribed.?

Comparative Position Of Law

United States: As a matter of general practice, the writer and the composer grant
a music publisher rights over the work, This is done either by transfer of the
work, or in the form of a work-contract, in return for which the publisher
provides a cash advance and specified on-going royalties. Clause (a) of s. 1006,
read with Clause (c) of the copyright law® explicitly states that royaity payrments
deposited by any person engaged in the digital audio recording, analogue musical
recordings or dissemination to the public by transmissions of the song recording
or musical work pursuant to s. 1005, shall be distributed to interested copyright
parties. Clause (b) of s. 1006 calls for the royalty payments to be divided
between two groups, namely the Song Recordings Fund and the Musical Works
Fund and explicitly states that one half of the 33.33 percent of the royalty
payments allocated to the Musical Works Fund shall accrue to the writer who ig
the lyricist of the work and the other half shall remain with the music publisher.*

United Kingdom: Under the provisions of English Copyright Law, copyright
subsists in original literary works *' and vests in the person who creates it unless
the same is made by a person in the course of his employment. Such a copyright,
by virtue of 5. 90 (of the English Act), is transmissible by assignment, by
testamentary disposition or by operation of law. In cases where an agreement
concerning the production of a film is entered into between the author and a
producer, there is a presumption of transfer of any rental right in relation to the
film by virtue of inclusion of a copy of the author’s work in the film, 2 However,
the right to royalty for rental continues and the same cannot be assigned by the
author except to a collecting society. Such a right is only transmissible by
testamentary disposition or by the operation of law.

**The Copyright Act, 1957, 5. 33 (3A), proviso.

*"The Copyright Act. 1957, 5. 35 (1) to (4).

**The Copyright Act. 1957, 5.33 (4) & (5).

*Copyright Act, 1976 (17 USC 1006).

PIbid, s. 201 (q).

*'Copyright, Designs and Patents Act, 1988, UK, 5 1(1) ().
PIbid, 5. 93A.
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~oth UK and US, royalties accruing by exploitation of a copyrighted
- o ¢ the legitimate right of the composer or song-writer. However
weork in -':Jgig:,;rces in the manner in which they are distributed to the author.

t_hm‘m“ The French Copyright law also provides adeguate safeguards to an
RnC: ime of assignment of copyright. Such assignments need to be in
jithor w the U for the agreement to state the copyrights assigned as

N it is mandator : :

..‘_'.'."-r.m“g_ .md_ lth:fended use.gl3 Most importantly, royalties .of the author must be in
well ""'.gl: 1:0 the revenue arising out of the exploitation of the copyright so
- i

T 1

-;5;511[;;:4:‘1].3'4 . B .
. g on the other hand does not contain a specific provision
,'Grm-am};;f (zf n;:agé?;s from most countries of continental Europe in that it
il e‘rr;onist’ approach to author’s rights.®® Under this approach, the
fnllm'-,:i y nomic and moral rights are considered to be so thoroughly
g : Zcfhat the economic aspect of the right cannot be dissociated frqm the
m:nrf.wlil_e aspect of the right.”® German copyright laws allow authors to licence
'mfnilt};o uPse the work in exchange for royalties3'7 and also h_ave ssstatutory
£ & : which entitle authors to receive ‘adequate remuneration’. Urgder
rlrmIismnlsw if the author feels that he has not received adequate remuneration,
Gﬂm ar:;l;in; the same before a court of law, which shall then make an adequate
m;znnination to that effect.” Further, German Cppyright -la_w tl::lso hfaif iz
"Hestseller provision’” which permits the author t.o claim a share md 40e ;11;0 .
the: event that his work generates profits much higher than ex;’)ec.teh. u e
saleguard in German Copyright law alsq se}feguarfis anthors’ rights to lr(;yd 03;
iri-ing out of profits from forms of exploitation which were not contemplate

. el a1
tizatracted upon at the time of assignment.

{onclusion

ici islati long due in the Indian

iie need for strong pro-lyricists legislation has bceq 2
Iaﬁygght law regime. The exclusive and independent right of lyricists to roygl';ly
h;-is been recognised across the world” and this makes the Copyright

"o ission's Internal Market, “Study On The
Directorate-General of the European Commission's
Conditions Applicable To Contracts Relating To Intellectual Property In The European
Union”, Institute for Information Law 63 (May, 2002). _ ‘ _

"1“C(:de de l:{ propriété  intellectuelle”,  Article 216.115?;2-25, available  at:

i isi 15 .

hitp:/fwww.celog. fr/cpi/lvl_tt3.htm (last visited on March .2015). )

SSteIf) van Gompc]g, “Formalities in Copyright Law: An Analysis of Their History, Rationales
and Possible Future” Kluwer Law International 284 (2011). .

“Schricker G, Verlagsrecht Kommentar, VERLAG C H BECK MUNCHENLZO‘(;I;piszSio;ISkj

“Dorothee Thum, Copyright Throughout the World chap. 16 6:29 (a) (Silke Vo .
2011)

“Ibid., chap 16 16:32 (a).

P Ibid.

:‘]’Ibfd. chap 16-16:32 (b).
{bid., chap 16-16:32 (c). o

42ABKC.'O Music Inc. v, Stellar Records Inc., 96 F.3d 60, 64(2™ Cir 1996).
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(Amendment) Act, 2012 a welcome and a much required law for the effect
ve

exercise of rights by scriptwriters lyricists
_ ; , and composer
production houses and music labels. However, the ecitns donbye ey

43
IPRS v, Aditya andey & CRI, F
Pedd : P gy » FAO (08S) No. 423-424/2011 before the High Court of Delhi,

“Prashant Reddy T., “The

B .
NUIS L. REV. 469 (2012), ackground Score to the Copyright (Amendment) Act, 012" 5

Ushering in the Group of Companies Doctrine in India
-Poornima Balasubramanian®

Artitration is regarded as a matter of consent, and no one can be forced into it
unless agreed. Consent is the cornerstone of any arbitration process since
wihmiission of disputes to arbitration presupposes the existence of a wvalid

cansent-based agreement between the parties

e definitions of an ‘arbitraztion agreement’ in the UNCITRAL Model Law' and
the New York Convention” require that parties shall willingly submit their
disputes to arbitration, and that an arbitration agreement in writing signed by all
puﬂ:ies involved is the best evidence of such consent. However, there are
gugeptions to the general rule that only parties to an arbitration agreement can
sulmit and resolve their disputes by arbitration.

I international arbitration, situations may arise where non-signatories to an
arhitration agreement are bound by them, whether they benefit from them or not.
(iver the years; a number of theories have developed that support the proposition
{l;at arbjtration agreements shall also bind non-signatories such as incorporation
by: reference, assumption, agency, piercing the veil, alfer ego, estoppel,
gaﬁarantees, group of companies and third. party beneficiaries.? '

This article specifically deals with the ‘Group of Companies’ doctrine, its origin,
ucceptance in different jurisdictions and most importantly, its acceptance by the
tndian judiciary. It analyses the grounds laid down for application of this doctrine
in the international sphere as well as by the Indian Judiciary.

Origin of the Doctrine

The ‘Group of Companies’ doctrine suggests that an arbitration agreement
entered into by a2 company, being one within a group of companies, can bind its
non-signatory affiliates or sister or parent concerns, if the circumstances
demonstrate that the mutual intention of all the parties was to so bind them. This
theory has been applied in a number of arbitrations so as to justify a tribunal
exercising jurisdiction over a party who is not a signatory to the contract
containing the arbitration agreemvant.4 The most significant factor to be
established for extending the scope of arbitration to non-signatory parties is the
‘intention of the parties’

*VBSL,LLB.
;UNCITRAL Model law on Intemnational Commercial Arbitration,1985, art. 7 (1), option 1,
3Convcntion on Recognition and Enforcement of Foreign Arbitral Awards, 1958.
4Thomson~CSF. SA v. American Arbitration Association 64 F. 3d 773 (2“d Cir.) 1995.
Chloro Controls (India) Private Limited v. Severn Trent Water Purification Lid
(2013) 1 SCC 641,
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In an early case, Dow Chemicals v. Isover Saint Gobain,> the ICC Tribungy
introduced and applied the ‘Group of Companies’ doctrine. In this case, the Ice
Tribunal was called upon to decide whether the arbitration clause in a cOontracy
between a member of a group of companies and a third party was binding upon
other companies of that group who had not signed the contract, but hagd
participated in the formation, performance and termination of the contract.

In this case, Dow Chemical (Venezuela) entered into a contract in 1965 with
Isover Saint Gobain for the distribution of thermal isolation equipment in France,
This contract was later on assigned to Dow Chemical A.G., a subsidiary of Doy
Chemical Company. In 1968, a second distribution agreement was made betweep
by Dow Chemical (Europe), a subsidiary of Dow Chemical A.G., and Isover
Saint Gobain for the distribution of the same products in France. Although the
two agreements were signed only by the parties to the respective contracts, both
provided that deliveries could be made by Dow Chemical (France) or any other
subsidiary of the Dow Chemical Company. Each of the agreements had an ICC
arbitration clause. Subsequently, Isover Saint Gobain brought several actions
before the French courts against companies of the Dow Chemical Group relating
to difficulties in connection with one of the products called “Roofmate”. In
answer to these actions, the companies of the Dow Chemical Group invoked the
ICC arbitration clause and initiated arbitration proceedings against Isovér Saint
Gobain. The question that arose before the Tribunal was whether it was
competent to render an award in an arbitration proceeding between Dow
Chemical (France) and Dow Chemical Company, both non-signatories to the two
distribution agreements, and Isover Saint Gobain.

After analysing the clauses in the contracts, the Tribunal came to the conclusion
that Dow Chemical France, although a non-signatory, played an important role in
the termination of both agreements and must therefore be regarded as a party to
each of the contracts and consequently to the arbitration clauses. With respect to
Dow Chemical Company, the Tribunal opined that the company by reason of its
ownership of the trademarks under which the products were marketed and its
absolute control over its subsidiaries was directly involved or could have become
involved in the conclusion, performance, or termination of the distribution
agreements, and must therefore be regarded as a party to the contract.

The Tribunal further held that irrespective of the fact that each member of the
group of companies has a distinct juridical identity, the group of companies as a
whole constituted une realité économique unique, that is, one and the same
economic reality. Thus, in conclusion, the ICC Tribunal held that it could
exercise jurisdiction not only over the signatories to the contracts, namely, Dow
Chemical A.G. and Dow Chemical Europe, but also on non-signatories, namely,
Dow Chemical France and Dow Chemical Company, by virtue of them being
actively involved in the performance and termination of both agreements.

*ICC Award No, 4131, YCA 1984, at 131 et seq.
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Group Companies Doctrine in Foreign National Courts

.G"m v eing the founder of this doctrine, its national courts h-ave inevitabl)ﬁr.

feance. PCInE in several cases. In KIS France SA v. SA Societe Generale,

adopred the sz;r;t;d into an agreement on behalf of their respective subsidiaries,

(W parties e:i natories were held as bound by the arbitral award by virtue of

m‘hfﬁgz"éf %he Group of Companies doctrine. In Kornas Marma v. Durand
jeat

Auciay, the Paris Court of Appeal held:

agn arbitration clause contained in an i:f;terr?ational cc.mtract has its own
validity and effectiveness which require its extension .to all lc')arn,‘les
directly involved in the petfonnance‘af the contract am? in the d;sp:re.s
which may arise therefrom, once it has been established that their
situation and their activities enable to Presfume that they we.re aware of
the existence and the scope of the arbitration clause, even if they were

not signatories of the contract containing it.”
Thus, it is clear that there bas been absolute recognition of this doctrine in the
jurisdiction of France.

el do not consider the Group of Companies doctrine as part of
[I-f:{:i::g lcac:fl.r’lt‘ie Petersons Case is illustrative. In Peterson Farms Inc. v. C&M
'F.':r.:ming Limted® Peterson Farms Inc. (re_ferrf:d as Petel.-son) a corriipany
resistered under Arkansas Law, made an application to the ngl‘.l Court un eIE sC
hTE of the English Arbitration Act, 1996 to chal.leﬂ_ge the findings of an

Ashitration Award in favour of C&M Farrr!mg_hmlted (refe;rgd asC & M),ba
cainpany incorporated in India. The arbitration m.volved a claim for damagc;s y
(!&M against Peterson arising out of the sf'i.le of live p01.11try by Peterson un- era
Sales Right Agreement that had an arbitration clause which reads as follows:

] i ] he parties out of or in
“All disputes [. . .] which may arise between the p
relation to or in connection with this agreement or for the breach therej?f
should be finally settled by the International Chamber of Commerce, UK.

Subsequently, C&M realised that the poultry sold by Peterson was i'nfected witg
avian virus, resulting in severe losses for the entire C&M group. This led to IC
arbitration proceedings by C&M claiming damages ft_)l: losses suffered by itself,
as well as losses suffered by the other C&M group entines.

The Arbitral Tribunal applied the ‘Group of Companies’ doctrine and held that
since Peterson was aware of the fact that it was contracting with and would ha.ve
obligations to all the C&M Group companies, and that such an agreemer.ly v;;lthr
C&M would have an impact on the operations of al! the C&M Qrpup, it had
intended to enter into and perform under a contract with all the entities forming

] ’ i October 1989.
°KIS France SA v. SA Societe Generale (France) Courd’ Appel, Pan's, 3.1 )
"Tang, Edward Ho Ming, “Methods to extend the scope of an {\rbltranon {\greeme;é 0t;))'l‘hn’d
Party Non-signatories”, City University of Hong Kong Institutional Repository 8 ( .
®Peterson Farms Inc. v. C&M Farming Ltd [2002] EWHC121 (Comm).
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the C&M Group. Thus, looking into the mutual intention of all the parties to th
Agreement, the Tribunal awarded damages to the entire C&M group entities o
the alleged losses, far exceeding the losses suffered by C&M itself.

However, in appeal to the High Court, Justice Langley found the Tribuna)'g
approach “seriously flawed in law”. He was of the opinion that since the Jay
applicable to the agreement as determined from the common intent of the partjeg
was English law and Arkansas Law, it was necessary for the Court to determine
whether the ‘Group of Companies’ was a part of such law. In this regard, he held:
“English law treats the issue of jurisdiction as one subject to the chosen Propey
law of the Agreement and that excludes the doctrine which forms no part of
English law.”

Group of Companies Doctrine in Indian Courts

In India, in Chloro Controls (India) Private Limited v Severn Trent Water
Purification Ltd the Supreme Court was required to decide whether a non-
signatory to the arbitration agreement would be bound by the arbitration clayse
contained in one of the many agreements entered into the parties. In this case,
Capital Control Co. Inc., an American company, entered into a Joint Venture
Agreement with Chloro Controls (India) Private Ltd., the Appellant company run
by the Kocha Capital Controls group and Mr. M.B. Kocha, for constituting a
Joint venture company namely, Capital Control (India) Pvt. Ltd. The purpose of
the joint venture company was to design, manufacture, import, export and market
gas and electro-chlorination equipments. In order to achieve this object, the
aprties made a network of several interlinked agreements: the Principal
Agreement, ie., the Shareholders Agreement and several other ancillary
agreements such as the Financial and Technical Know-how License Agreement,
the International Distributor Agreement, Exports Sales Agreement, Trademark
Registered User License Agreement, Managing Director's Agreement and the
Supplementary Collaboration Agreement. All parties to the Principal Agreement
had not signed the ancillary agreements. The dispute resolution clause in each of
these agreements was different, For example, the Principal Agreement contained
an ICC arbitration clause, whereas the International Distributor Apgreement
contained a litigation clause in favour of the courts of Pennsylvania, USA., .

When disputes arose under the Joint Venture Agreement, Chloro Controls filed a
derivative suit in the Bombay High Court against the Capital Controls Group, the
Jjoint venture company and its directors, It also impleaded two other parties who
Were not signatories to the Principal Agreement, The Respondents then filed an
application under s. 8 of the Arbitration and Conciliation Act, 1996, praying to
refer the suit to an arbitral tribunal in accordance with the arbitration agreement
contained in the Principal Agreement,

*Chioro Controls (India) Private Limited v. Severn Trent Water Purification Ltd
(2013) 1 SCC 641,

o berwee
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fore the Supreme Court was when there are several contracts entqred
3 (:i'fferent parties and each of the contracts do not contain identical
- rll ulses can the disputes arising out of these agreements be referred to
miisation © ad can non-signatories be bound by such arbitration agreements.
. ar; nce: The issue before the Supreme Court was whether, when there
en '« Se;l e ntr'acts subsisting between different parties which did not have
pete scverd ‘;gtion clauses, disputes arising out of those agrrements could be

ﬁnmji ?;blarbitration and whether non-signatories were bound by such
(a4 A ’

uihiiration agreements.

The Appeliant contended that the expregsion “parties” used in s. 45 offthl:a 1991?c
A et would necessarily mean all the parties and not some or any one of them.
B n “parties” is not construed to mean all parties to the action al_ld the
B reeIr)nent it will result in multiplicity of proceedings, frustration of
m—hu{athlll adg one—stc;p remedy and may cause further mischief. Therefgre,
e lfl'ten ? arties who were not parties to the arbitration agreement and against
mﬂumol? ; l::rises no cause of action is “bad” in law. Further, only some matters
B o creartif:s in & suit cannot be referred to arbitration leaving the rest to b_e
nmlr'_g:(rjn gypanother forum. Thus, bifurcation of a cause of action and of parties is
:::'lpenﬁissible under the provisions of the_ 1996 A.tct as h.elc_i lziy thv.j]r Sug;er?;
Court itself in the case of Sukanya Holdings ana.te antfa V. ézyce_ sions'
I‘L:ﬁdya.IOSuch bifurcation if allowed may result in conflicting deci |
resulting into a colossal waste of time.

rnu. Jhstse

hi nt looked into the nature of the muitiple agreements entered into
:{;v;ip?ﬁlg edifffzrent parties. Since all agreements were executed b_etwezndﬂ:e
purties were in furtherance to the Sharehqlders Agrceme_nt and were mtr:'-:n e c;
2chieve only one object, i.e., constitution and carrying on of guS{ness t}?e
chlorination products by the joint venture company in India, and since -
performance of the ancillary agreements were so.lely dep'em.icnltAupon =
Principal Agreement, the arbitration clause contained in the Prmmpa. gréem i
=nall be binding on all the parties. With regards to the Sukanya Ho;ldmgsd asg,art
-yas contended that this judgment was applicable only to cases falling un e:r1 i
L of the 1996 Act, and not to those exclusively covered under Part II of the ;
Act. Further, a bare analysis of s. 45 of the 1996 Act _clearly suggests that :h :
applicant seeking reference under this section can either be a party to
arbitration agreement or a person claiming through or under such party.

The Supreme Court looked into various factors_, one of them being the grp:p ﬂ?ef
Companies doctrine, and held that the .arbltratlon clause contained 1S -
Principal Agreement bound all the signatories as w?,ll as the non-signatories,

that the matter must therefore be referred to arbitration.

The Supreme Court while deciding the matter adopteq a liberal approach.towflrds
interpreting S 45 of the 1996 Act and was of the opinion that the expression “any

' ¢2003) 5 SCC 531.
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person” clearly refers to the legislative intent of enlarging
beyond the “parties” who were signatories to the arbitrati
is clear that the applicant must either be a party or sh
the signatory party. Once this link is established, then the Court
lo arbitration. While interpreting this section, the Supreme Court x
acknowledged the fact that there is a greater ob

authority to make such reference under the 1996
1940 Act. '

The Group of Companies doctrine was applied in Rakesh S. Kathotig v Milsoy
Global Ltd."" Tn this case, an appeal was directed against an order made by the
learned Single Judge of the Bombay High Court in an Arbitration Petitigy,
dismissing an application under 8. 9 of the Arbitration and Conciliation Act,

1992, on the primary ground that there was an absence of ‘identity’ of the Pparties
to the arbitration agreement.

In this case, a Joint Venture Agreement was entered into
and the Vaghani Group, consituting a joint venture
Limited with each group holding 49.99% and 50.01% o
up capital respectively. The management of this co
hands of the Board of Directors jointly appointed by
dispute arose between the parties under the Joint

by the Subhkam Group
company Milton Globg]
f the total issued and paid

Housewares from manufacturing and marketing the *
IV Asreement.

& #'::I“:otia V. Milton Global L4, Appeal No. 366 of 2014 in Arbitration Petition No.
~ "=iare the High Coyrt of Bombay,

ligation upon the Jjudis :I
Act in comparison with

cillary agreements and therefore, the fa 1o
of muygy. w» .“j_' nn the application of
i LA I

Wi parfics, intenti
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i Sukanya Holdings

of multiple causes 0

il the spplication for interim m

.| 1he Division Be

. i

EA 51008,
[fnr in the J

« in a broad manner

bt also their 1m;lne

iae relatives, W
bute «nything not covered by

easures under s. 9 of the Act.
Vv Agreement and he

the earlier judgement?

clusion
yigh Indian courts
panics doctrine, non

ifle-ation other e

?ﬂ:'ﬂlﬂ-‘e judge Benc
Jid nee overrule the

C
Jv the Group of Com
:ipfnﬁmﬁes to an arbitration agreement.

jmi 2003) 5 SCC 531.
nSukanya Holdings Private Limited v. Jayesh H. Pandya ( )

12
Private Limited v. Jayesh H. Par_zd)_za tlll_;it
f action or parties was not permissible. He

ch of the Bombay High Court analysed the definitions
n

Group and the Vaghani Group as
amely the O ltri tgat these definitions must be

and must include not merely the individualsh or
diate relatives and entities controlled by themor t alellr
ether directly or indirectly. Does this case really

have referred to and _giveél creéisel;::‘:l (:odgti:de(:;rc;uga:ff:
. tht;i:b?l\(;z;;;m')l‘?lee gii)rcme Court l:oo.k ir;:o
et i s b e o e S
. (I)lfgf]eﬂ?:?:;r?nignéo?m decifling the Chlon;)h Esor}zltergig ;taiz
ggﬂiﬁéﬂiﬁfg :sastlff.: gﬂ;ﬁeﬁrﬁ;;f for binding non-
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Pevilopment of Competition Law

In India, freedom to trade or practiqe any occupation is a fund'amcntaj right.® As

the Constitution, only the Parliament has the power to impose reaso_nable
mr”.iﬁtions on this right. Constitution also provides for curbing concentration of
seanomic power, so that the common good is not adversely affected.

Anti-Competitive Agreements under
the Competition Act, 2002

-Vidushi Guptg®
Jdenifying the association between tradq and economic growth, the Government
uf India, in the early 90s took steps to unite the nation’s economy with that of the
world. India enacted its first anti-competitive legislation in 1969, known as the
Manopolies and Restrictive Trade Practices Act (MRTP Act)..However, post
j501, finding the domain of MRTP Act unsatisfactory for fostering competition
i the market and eradicating anti-competitive practices, the Govemmept
appointed a committee to put forward a modern competition law. Pursuantly in
Flcober 1999, a high level committee on Competition Policy and Law (the
Rughavan Committee) was constimted. After exhaustive discussisons on
ctitnmittee reports, the Parliament enacted the Competition Act, 2002°, which
revoked the existing MRTP Act, 1969.

Most nations in the world have adopted laws relating to competition to protect
their free economies. The primary economic rationale of competition law ig
efficiency creation that results in price reduction and thereby enhances consumer
welfare. The present competition law can be viewed as a system of rules which
are designed to allow markets to function properly, and to prohibit the abuses of
market power. The underlying intent of the statute is for businesses to compete
on merit, and not with the aid of anti-competitive agreements. The advantages of
perfect competition are three fold, namely, allocation efficiency, production
efficiency and dynamic efficiency.

Before going into a detailed study of provisions of the law, it becomes important
to understand the meaning of the term ‘competition’. ‘Competition’ may be
defined as the process by which economic agents, acting independently in a
market, limit each other’s ability to control the conditions prevailing in that
market. Typically, competition law has three major elements: Anti-competitive
Agreements, Abuse of Dominance, and Combination Regulations

The object of the Act as given in the Preamble is to provide for the establishment
of a Commission, keeping in view the economic development of the country and
1o provide a law relating to competition that will ensure healthycompetition

wrong enterprises.
Anti-Competitive Agreements

Tie Act under s. 2(b), gives an inclusive definition of the term ‘Agreement’. It
efines an ‘agreement’ to include any arrangement, understanding or action in
concert whether or not formal or in writing or is intended to be enforceable by
legal proceedings. The Act defines ‘agreement’ in broader terms as compared
with the definition given under the Indian Contract Act. An agreement need not
fxz formal or in writing or justifiable in a Court of law to be dealt with under
vompetition law, Thus, even an informal agreement to fix prices will be hit by
provisions of competition law. The concurrence of parties and the consensus
amongst them can, therefore, be gathered from their common motive and
concerted conduct.?

Anti-competitive agreements are those agreements which restrict competition, or
are said to adversely affect competition in the market. In the competition laws of
various nations including India, anti-competitive agreements are declared to be
void. s. 3 of the Competition Act, 2002 (the Act), which expressly deals with
anti-competitive agreements, is the focus area of this paper. The Act includes the
Appreciable Adverse Effect on Competition (AAEC) test as the extensive legal
standard for evaluating anti-competitive behavior.

Competition taw in India prohibits all agreements which restrict freedom of trade
and cause harm to consumers by limiting production and distribution of goods
and services. The Act envisions the constitution of a Commission to deal with the
provisions of ss. 3 and 4 read with s. 19. Competition Commission of India
(General) Regulations, 2009 has been framed by the Commission under s. 64.
Also the Act is extra-territorial and enjoys f'urisdiction over acts done outside
India that may affect a market within India.” The act came into effect in parts.
The provisions dealing with anti-competitive agreements and abuse of
dominance came into effect from the year 2009, while the combination
provisions were notified in 2011.

According to Organization for Economic Cooperation and Development
{OECD)’, anti-competitive practices refer to a varied range of business practices

T’The Constitution of India, art 19 (1) (g).

‘The Competition Act, 2002 as amended by the Competition (Amendment) Act, 2007 and the
Competition (Amendment) Act, 2009. '

5Neas'rajMalhoi‘m v. Deustche Post Bank Home Finance Ltd, No. 5/2009 decided by CCI on 2
December, 2010, at para 69 of dissenting opinion of P. N, Parashar, .

Organisation for Economic Co-operation and Development, “Glossary of Industrial

Orpanization on Economics and Competition Law” 12 available at: http/iwww.oecd.org

fregreform /sectors/2376087.pdf (last visited on March 15, 2015)

"IVB.S.L,LL.B,
'The Competition Act, 2002, s. 32.
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that a firm or group of firms may engage in order to restrict inter-firpy

4 close reading of s. 3(1), it is clear that if an agreement does not have any
L
competition to maintain their relative market position and profits.

gt a, then it will remain out of the purview of this section.

AAEC within Indi
A lirvader understanding of s. 3(1) suggests that it can be invoked

;],::nanalently.7 Anti-compelitive agreements that do not fall under su!:)—ss. 3 an.d
* . covered by sub-s. 1. Since sub-s. 1 does not enumerates a list of anti-
4.:.l;];-W[;.ztitive practices that would restrict competition, the question will have to be
ivtcrmined each time on the facts of the particular case by applying rule of

The MRTP Act mainly concentrated on restricting monopolies in the market. Byt
with the dawn of competition laws, the focus shifted from curbing monopolies tg
encouraging competition. A contrast of s. 33 of the MRTP Act, 1969 with the
corresponding provisions as treasured in s. 3 of the Competition Act, 2002 would
show that the anti-competitive agreements particularized in sub-s. 3 of the Act
are somewhat parallel to restrictive trade practices specified in s. 33(1) of the
MRTP Act, 1969.

The provisions relating to anti-competitive agreements were notified on 20T
May, 2009. The range of s. 3 is extremely wide as it not only includes the express
agreements, but also entraps implied agreements. The term ‘anti-competitive
agreements’ has as such not been defined by the Act, however s. 3 prescribes
certain practices which will be anti-competitive. Competition law as it exists
globally places anti-competitive agreements in two categories namely- horizontal
agreements and vertical agreements. Horizontal agreements are generally
accorded more weight as compared to the vertical agreements, The Act does not
use the terms horizontal and vertical agreements, but the language used suggests
that agreements referred to in s. 3(3) are horizontal while the one referred to in s.
3(4) are vertical agreements.

pEAsUD.
e key essentials for application of clause 1 are agreements between enterprises
il its AAEC within India. Also by virtue of s. 32, .1f an agreement that has been
entered into outside India, the Comp_et.ition Commlsmqn of I.ncha has powers to
inyestigate into such an arrangement if it has an AAEC in India.

§ 3(2) declares all the agreements in contravention of clause 1 to be void.

Horizontal Agreements under S. 3(3)

“1ie Act has not used the term ‘Horizontal Agreement’ but the? phrasing of clause
1 learly submits that the provisions thereunder relates t(? horl_zontal agreement_s.
Herizontal agreements are agreements between competitors in market wherein
producers, at a same level in production chain, enter into an agreement. To attract
Wz provisions of law, the products must be substitu_tes and the parties to the
As per s. 3(3), once if it is established that an agreement under s. 3(3) exists, it agreement must be all producers or wholesalers or retailers.
will be presumed that such an agreement has an AAEC. S. 19(3) specifies the
following factors that the CCI must have due regard to while determining
whether an agreement has AAEC under s. 3:

Tie most pernicious form of such agreements is cartels. When competitors agree
! € E] H

1o fix prices or share consumers or do both, the agreements are cartel’ formation

uereements. The objective of a cartel is to raise price above competitive levels,

a. Creation of barriers to new entrants in the market; ssulting in loss to consumers an economy. Cartelization results in higher prices,

b. Driving existing competitors out of the market; por quality and less choice in goods and services for consumers. Horizontal

c. Foreclosure of competition by hindering entry into the market; aureements including cartels are presumed to have appreciable adverse effect on

d. Accrual of benefits to consumer; . competition and thus, are anti-competitive and void. The Supreme Court in Sodhi

e. Improvements in production or distribution of goods or provision of I'ransport Co. v State of UP® as interpreted ‘shall be presumed’ as a presumption
services; and indicative of on whom burden of proof lies.

f. Promotion of technical, scientific and economic development by means

{ince existence of the prohibited agreement, practice or decision cnumeratejd
under 5. 3(3) is established, there is no further need to show an AAEC because in
such a case, a rebuttable presumption of law is drawn that such conduct has an
AAEC and is therefore .e).nti-competitivc.9

of production or distribution of goods or provision of services.

S. 19(3) seems to be a mandatory provision and the Commission is bound to
apply the abovementioned factors for arriving at AAEC.

General Prohibition under S. 3(1)

8. 3(1) acts as a general prohibition on any agreement relating to the production,
supply, distribution, storage, acquisition or control of goods or provision og
services by enterprises, which causes or is likely to cause an AAECwithin India.

5. 3(3) mentions the following types of horizontal agreements, having an AAEC
in India:

'Consumer Online Foundation v. Tata Sky Lid, No. 2/2009 decided by the CCI on 24 March,
2011,

"AIR 1986 SC 1099. _

“In Re Bengal Chemist and Druggist Association, Suo moto Case No. 2 of 2012, decided by

CCl on 11 March 2014.

T, Ramappa, Competition Law in Indig: Policy, Issues and Developments 57 (Oxford
University Press, 2™ edn, 2009),
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Agreements that directly or indirectly determine purchase or sale Prices
Agreements that directly or indirectly define purchase or sale prices may fe

d\
af

referred to as price- fixing agreements. The term ‘price fixing’ has been applis
to actions by competitors having a direct effect on price and includes 3 numbe;

1 = 1 .
agreements such as agreements on price, on credit terms, efc.."® Prige fixiz

agreements adversely affect competition as they prevent prices from being'

determined by the competitive forces in the market.

In Bengal Chemist and Druggist Association case,"" it was held by the CCT th,
the activities of trade association, inter alia, to direct its members to se]] drug:
only at their MRP is a palpable anti-competitive conduct which cannot by
Justified on the ground that most of its members would be ruined if competitiy,
forces are allowed to operate in the market.

Limits or controls production, supply, technical development or provision of
services: Agreements that limit or control production, supply, technicg)
development, or provision of services are also considered to be anti-competitive,
An agreement limiting production, for instance, may lead to a rise in prices of the
concerned product. The limiting and controlling production and supply in the
market in a concerted manner through common understanding by the members of

trade associations was held to be in contravention of the provisions of s, 3(3)b)
of the Act.'?

Shares the market or source of production or provision of service: Agreements
that share market or source of production or provision of service are referred to
as market sharing agreements. These agreements may be either to share markets
geographically «or in respect of consumers or categories of consumers. Such

agreements reduce the choice available to customers in a competitive market and
thus are anti-competitive.

Directly or indirectly results in bid rigging or collusive bidding: As per the
explanation to s. 3(3), bid rigging means any agreement between the enterprises
Or persons engaged in identical production or trading of goods or provision of
services, which has the effect of reducing competition for bids or unfavorably
influencing the process for bidding. An example of bid rigging may be where a
group of firms agree to file bids in such a way that one of them wins the bid.
Thus such agreements hinder competition as the winner of the bid to be
submitted is already decide;d by the parties.

""World Bank and OECD, “A Framework for the Design and Implementation of Competition
Law and Policy” 22 available at: http://www—wds.worldbank.org fexternal /default
/WDSContentServer /WDSP /IB/2000/02 /24/000094946_99030406234268 /Rendered/PDF
fmulti_page.pdf (last visited on March 15, 2015).

"In Re Bengal Chemist and Druggist Association, Suo moto Case No. 2 of 2012, decided by
CCI on 11 March 2014.

%In re Indian Sugar Mills Association case, Case No. 38 of 2011 decided by CCI on 31
October 2014,
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.\greements under S. 3(4) t
. as per clause 4, are agreements between persons a
St1h.=: production chain such as an_agreement .between :
jstributor. Vertical agreement.s relating to activities relzflrr:is
ey to be analyzed in accordance w'1t‘h the rulqs of reason analy
s o) h'a ¥ Act and thus are anti-competitive only if they cause or are

L'.;‘mpetltu;rll'l ;AEC in India, unlike horizontal agreements which are
gy 1o cause

Liumert to be anti-competitive.

4| Agreement
? i levels ‘Of
\facticer and a d

5 34 eals with the following specific vertical agreements:

ngements: Explanation (a) defines ‘tie-in arrangement’ as any
arra .

Tie-in iring a purchaser of goods (tying product), as a condition of such

m':nttre(g:rchase some other goods (tied product). This practice is often
lurchaze, 10

J to by the enterprises to use the popularity of the tying product to
::;'I:‘:w the sale of less popular products.

i ions in the US and the EU that it used its

: 5 Microsoft faced allegauon_s in .
:’,Fur ”.?Ea:: i;n personal computer operating systt;ms to push the sale of its other
IFI:;‘['EIS! specially its internet browsers and media player systems.
: IS, - ! | |
: : tion (b) defines ‘exclusive supply

usi upply agreements: Ex.plana . . .
E:H‘:;::t’ Zspapili agreement restricting the purchatfr 131 the ﬂcl:ou;ch (t)}fl ;:;se 1'[121- :r
o i ing i ds other than thos

, acquiring or otherwise dealing in any goo “than T ¢
L fdlfgru;)g?sgon Such agreements may be anti-competitive if they create barriers
any '

L

’ tricts or withholds the output or
Liributi reement’ as any agreement that res :
iltz-;j;lt;/utt)lfozn?/ggoods or allocates any area or market for the disposal or sale of the
gchds. o - N
For instance, withholding supply of goods may lead to a rise in the price of goo
which would be harsh to consumers. -
’ c

Kefusal to deal: Explanation (d) defines ‘refusal to deal’ as any ?greesxr:;nt ewrs (l)ns
restricts, or is likely to restrict, by any method the persons or ¢ ;iSfe deaﬁs -y
; whorr,1 goods are sold or from whom goods are bought. _Refus (t)i o=
Ih'ompetitive if a dominant firm to enforce anti-competitive prac

ices i rdi ‘refusal to
selective distribution agreement, practices it. A.ccgrdmg to OIE'JCD, rseufficient
deal may arise if the purchaser is at a bad credit risk, does not carry

inventory or provide adequate advertising, display, etc.’. t
: sto

in Tutikoran Alkali Chemicals case," the qgreement amongts)t the s,m:rz]sjfl?:lt;rti o

supply goods only to large buyers and to ignore the small buyer

anti-competitive on account of it being refusal to deal.

3 nites States v. Microsoft Corporation 258 F. 3d (DC Cir, 2001).
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Resale price maintenance: Explanation (e) defines ‘resale price maintenance’ a5
any agreement to sell goods on condition that the prices to be charged on the
resale by the purchaser shall be the prices stipulated by the seller, unless it ig
clearly stated that prices lower than those prices may be charged. Accordingly,
the final price charged to consumers is not set by the distributor but levied by the
producer.

Rules governing Anti-competitive Agreements

The process of classifying an agreement and then judging it as anti-competitive
has always been a grey area in competition law cases. Consequently the courts
have invented the following two approaches to evaluate violations of anti-
competitive agreements:

The Rule Of Reason: This is a legal tactic where efforts are taken to evaluate the
pro-competition features of the restrictive business practice against its anti-
competitive effect in order to decide whether or not the practice should be barred.
This approach assesses the reasons of a certain action taken and the economic
benefits and costs of that action before coming to a decision. It mandates an
elaborate enquiry into the reasonableness of the challenged business practice.
The effect on competition is found on the facts of a particular case.”” Initial
burden is on the plaintiff to show that the alleged combination or agreement
produced adverse, anti-competitive effects within relevant product and
geographic markets.'® If the plaintiff meets this initial burden, the burden then
shifts to the defendant to show that the challenged business practice promotes a
suffictently pro-competitive objective.

The Per se Rule: ‘Per se’ is a Latin phrase which means, ‘in itself’. In legal
terms, it means that the courts will regard a certain action to always be
detrimental. The US courts have explained the basis of per se rule in a number of
cases. In Northern Pacific Railway Company v. United States,'’ the Supreme
Court observed that there are certain agreements which because of their
malicious effects on competition and lack of any compensatory virtue are
confusedly presumed to be unreasonable and therefore illegal without any
elaborate analysis as to the exact harm they have caused. However, in India, there
is no concept of theper se rule under competition law.

Exceptions under S. 3(5)
S. 3(5) provides for the following exceptions to the provisions of s. 3:

Protection of certain IPRs: The Act recognizes the value of Intellectual Property
Rights as a reason for originality and economic growth. S. 3(5)(i) provides

1(1995) 16 CLA 196 (MRTPC).
:'ZMahindra and Mahindra v. UOI (1979) 2 SCC 529,

Tunis Bros. Co. v. Ford Motor Co. 952 F.2d 715, 722 (3d Cir, 1991).
7356 U.S 1 (1658},

L
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the application of s. 3 to the right of any person to restrain any

fringement of, or to impose reasonable conditions, as may be necessary for
E n' .gting any of the rights which have been or may be conferred upon him
:‘:r‘: the Copyright Act 1957, the Patents Act 1970, the Trade and Merchandise
':'Iur':‘»:s Act 1958 or the Trade Marks Act 1999, the Geographical Indications of
i:;“,\_.ds (Registration and Protection) Act 1999, the Designs Act 2000, and the
Seir:i- conductor Integrated Circuits Layout Design Act, 2000.

Agreements related to exports: S. 3(5)(ii) exempts the right of any person to
export goods from India up to the extent fo which the agreement relates
erclusively to the production, supply, distribution or control of goods or
pruvision of services for such export.

syemption from

Jcint Ventures: Proviso to s. 3(3) relieves any agreement entered int_o by way of
joint ventures if such agreement increases efficiency in production, supply,
distribution, acquisition or control of goods or provisien of services. The term
“jorint venture’ has not been defined under the Act. But in general terms it means
4 association of firms or individuals formed to undertake a specific business

project.
Impact of Anti-Competitive Agreements

(‘ompetition in market enhances consumer welfare and lfeads to effective
Jllocation of resources. Government and statutory regulations are well placed to
1ike steps to rectify adverse effects of monopolization of markets by few. Small
and medium sized businesses are very important for economic growth as the very
existence of such businesses indicates the promotion of competition in markets.

't is believed that developing economies are more susceptible to anti-competitive
ugreements. There are many reasons for such belief, namely, high “natural entry
parriers” due to inadequate business infrastructure; asymmetries of information
in both product and credit markets; and a greater proportion of local non-tradable
markets. Thus it becomes vital to protect consumers in developing countries
against cartels, monopoly abuses and creation of new monopolies.

Anti-competitive agreements are prohibited keeping in view the interest of
consumers and the promotion a healthy competition in the market,. These
prohibitions act as a check on enterprises or persons who may indulge in anti-
competitive agreements or have tendency to manipulate the market.

Powers of Competition Commission of India (CCI)

The Competition Act provides for the constitution of a Commission to adjudicate
on the matters invoking the provisions of s. 3 and 4.

S. 19(1) provides that the CCI may enquire into any alleged contravention of s.
3(1) suomotu or on receipt of any information from any consumer or trade
association upon payment of the fees and the manner prescribed. The CCI may
also act if a reference is made to it by the Central Government or a State
Government or any statutory authority. The CCI proceeds with enquiry only
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s from their current agreements. The employees can be trained to
I -

when there exists a prima facie case and then it instructs the Director Genera ¢, h :
5 tand the repercussions of anti-competitive agreements and how to aveid

cause an investigation in the matter, In cases where after enquiry the CCI fipg,
that the agreement is anti-competitive and have an AAEC, it may pass all or any

of the following orders: 4lso believed that the Commission’s proactive role in revealing anti-

aetitive agreements would go a long way in encouraging fair market practice
.;i;:epen competition. The orders of commission reflect the streng'fh of the
r as well as confidence to stem out the anti-competitive practice from

Stk ots in India.

a. Directs the parties fo discontinue and not to re-enter in such agreement;

b. Impose such penalty as it may deem fit which shall not be more thyy
10% of the average of the tumnover for the last three preceding financia)
years upon each of the party;

¢. In case of a cartel, each producer, seller, distributor, trader or Service
provider included in that cartel, can be imposed a penalty up to threg
times its profit for each year of the continnance of such agreement or
10% of its turnover for each year, whichever is higher;

d. Directs to modify the agreement in the manner as specified in the order
of the CCT;,

€. Pass any such order as it may deem fit.

Also, s. 48 provides that where a contravention of the provisions of the Act hag
been committed by a company and it is proved that the contravention has taken
place with the consent of or is attributable to any neglect on the part any director,
manager or any other officer of the company, then such officer in default shall
also be liable to be proceeded against and punished accordingly. The same was
applied in Bengal Chemist and Druggist Association case,'® where it was held
that since BCDA was a company registered under s. 25 of the Companies Act,
1956, the office bearers and executive members of the BCDA were also guilty of
the contravention and were liable for punishment,

The Act also prescribes for imprisonment for a term which may extend upto 3
years, in the event of a person not complying with the directions issued by the
CCI within the specified time period.

Conclusion

Competition allocates productive resources to their best use and causes firms to
develop new products, services and technologies, giving consumers greater
sclection of products, The positive effect of competition in enhancing
efficiencies, incentivizing innovation and increasing consumer welfare is well
known.

The Act aims to prevent practices by parties that have AAEC in India. This will
ensure freedom of trade and would protect the interest of all the parties. But such
an aim would not be achieved unless the parties doing business follow the
principles laid down in the Act. It is important for the parties to keep a check on
retaining any anti-competitive element in the agreements between them.
Enterprises should be active and diligent to identify the existing anti-competitive

"“In Re Bengal Chemist and Druggist Association, Suo moto Case No. 2 of 2012, decided by
CCI on 11 March 2014,




Disproving Legitimacy: Revisiting the Law
under s. 112 of the Indian Evidence Act

-Senjuti Malh‘c;;i

“Law must be stable, yet it cannot stand still.”
- Roscoe Poypg

The underlying principle upon which s. 112 of the Indian Evidence Act, 1872 3

built, is that when a particular relationship, such as marriage, is sh
then its continuance must prima facie be presumed.! This section

of child when mother is a married woman and husband had access to her
Additionally, adulter;/ on her part will not justify finding of iIIegitimacy it
husband had access. Thus, it is clear that 5.112 is based on presumption gof

public morality and public policy which was seconded by the Supreme Court jp
its decision in Sham Lal v. Sanjeev Kumar?

According to the legislative intent and spirit behind s.112, once the existence of g
valid marriage is proved, there is a strong presumption about the legitimacy of
children born from that wedlock. The presumption can only be rebutted by
strong, clear, satisfying and conclusive evidence of non-access. The presumption

cannot be displaced by mere balance of probabilities or any circumstances
creating doubt.*

This article is an attempt to address the fundamental issye regarding the
admissibility of DNA tests in cases where s. 112 of the Indian Evidence Act is
attracted. With the growth in science and technology, the use of many scientific
data such as DNA profiling, fingerprint analysis, odontology, serology,
handwriting analysis etc have arisen sharply. They are used in the Courts of law
to prove or disprove facts. It would therefore be incorrect to not accept the DNA

IVBS.L, LLB,
Z'Bh:'ma V. Dhulappa, (1904) 7 Bom LR 95,

Sham Lal v. Sanjeev Kurnar, (2009) 12 SCC 454,
a .
Thid,

“‘Ratanlal & Dhirajlal, The Indian Evidence Act 551 (LexisNexis, 25 Edition, 2013).

OWn to exig

contemplatey
the fact that, when any person is born during the continuance of a valid marrigg.
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.« sat to focus on the result of DNA fingerprinting in paternity
e nce and effect in our judicial system

i to legitimacy of child

Py I'IIF"ion as

i rriage is the sine qua non for invoking_ the presumption of
g olia o tion under this section arises only in matters relating to
. The pres}u:i]pcouple. The presumption is also applied where actual
e of 2 miml:een proved, but marriage is presurr!ed from a long
-i;l..ut;? ’II}}?e burden of proving marriage and birth lies on the person
fg legitimacy..

il be conclusive evidence

I i cts the ‘shall presumption’ in the nature of ‘conclusive proof’; it
8412 dra

i i i o other provisions with the same
| ql}ite dlff;;?’tge;?lm?tﬁga:azoge I;'ebutted bg any fact or fa.cts. But ‘in s.
o St'on can be rebutted only by proof of the fact Fncntloned within
R preSum'li'llorder to dispel the conclusive presumption,_ it must be shown
h;:f E]Sa;}(l:: (l)f sexual intercourse existed at an;rznllaoint in time ssp;z;a.; ;«; ig
: i ity 1 ible. This stance was
'. e Chll':d': i}t:z I:;:ef){? %:mi;r?\%?;;rl' v. Ponnuswami Nadar,7 where it
B . COE tliat if a valid marriage is accepted between P ._'md A, and t‘he
wl.“ _u_ll_w_serve born during its subsistence, a conclusive presumptlo_n would arise
g::nll:l-f“‘;zsth: son of P, unless it was established that at the time when the

pliinn ff was conceived, P had no access to A.

8112 contemplates the rebuttable presumption of :ﬁgiﬁmgg- (;rf1 daail;ﬂrc:l alr)logr;
i i lid marriage between his mo /
during the subsistence of a va : s
withi its dissolution, the mother remaining
Within 280 days after its dlsso_ i A R
secti i tage of the chi
un enables the party disputing the paren _ '
;rﬁﬁlpfion of legitimacy by proving non-accesi of ﬂl'l)at rr:?n tc:}vl'llll:nrr;(;t(}:l:rt }?e
i ild i tion could have been begotten. .
e ity fai ch non-access, the aforesaid
v disputing the paternity fails to prove su : ;
gtilugttabllep prefumption becomes irrebuttable Spresuﬁptlon Szfn :;;wo,n ?;125 ;:ggg]i
i iti the child. Since this pre
ponezlusively prove the legitimacy of ' :
10 ensure th{. social fabric of the society, it cannot be rebutted lightly.

“Alccess”, “Non-access” - Meaning of

“ ” more than existence or non-
Thi terms “access” and “non-acc_:ess. mean no8 ; et
#xistence of opportunities for marital intercourse.” It .nee g
pirticular moment but during the whole span of time when

56.
Les Balasubramanayam v. Surattayan, AIR 1952 8C 7
‘Fhakur Amjal v. Nawab Ali Khan, (1906) 9 Bom LR 264 (PC).
Perumal Nadar v. Ponnuswami Nadar AIR 1971 SC 2352,
Wenkateswarlu v. Verkatanarayan AIR 1954 SC 176.
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according to ordinary course of nature could have possibly taken place * This

at thy ;
Parjy

beg
begotten”. It is only then that the presumption shall stand displaced. Stephen, th:

means, the requisite of the section is not to show “non-access” exactly «
time when the child is begotten™, but is still more arduous. The Opposing
will have to show non-access “at any time” when the child “could have

pioneer of Evidence law, also held that the presumption under this section
be rebutted only on one ground,

....... unless it can be shown, either that his mother and her husband hgy
10 access 1o each other at any time when he could have been begottey,
regard being had both date of birth and physical condition of the husbang
or that the circumstances of their access (if any) were such as to render j

highly probable that sexual intercourse took place between them When j
occurred”.

The legislature had therefore chosen to permit rebuttal of the said presumption

solely on the account of “non-access” during the period the child in question
could have been begotten,

DNA Evidence

DNA fingerprinting profiles are exclusive to every human being. When adequate
number of DNA patterns in two unrelated individuals are compared, the chances
of complete similarity are 1 in 30 billion, i.e. half the population of the world, '
In DNA based paternity testing, DNA samples from the putative father, the child
and the mother are taken and a DNA profile is generated. Then the child’s bands
and the mother’s bands are matched, leaving only the bands inherited by. the
child from the biological father and the bands produced by the putative father's
DNA. These are called the obligatory bands. If interpretation yields a child’s
band not found in the putative father’s bands, then he is exciuded. If not, a
Probability of Paternity maybe calculated depending on the gene frequency of the
specific probe. The more bands assigned to the biological father that matches
those of the putative father, the lower the probability that anyone else could be
the child’s father. The probability of a random man having the same band pattern
as the biological father is often so small that if the putative father’s bands match
there is almost no chance that he is not the child’s father,'! Therefore, the high
level of exclusion possible with DNA tests can successfully recognize an alleged

father as the natal father. The result of DNA test is thus marked by strong
accuracy.

However, the Courts in India have a forked opinion when it comes to application
of this test in purview of §.112. For instance, if husband and wife were lving

*Tushar Roy v. Shukla Roy, 1993 Cri LJ 1659 (Cal).

py, Jaising P. Modi, A Texthook of Medical Jurisprudence and Toxicology 276 (LexisNexis,
24" edn., 2011).

“Abhijeet Sharma, Guide to DNA Tests in Paternity Determination & Criminal Investigation:
A Lawyer’s Handbook 212 (LexisNexis India, 1% edn,, 2007).
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i aled that the child
; ime of conception but the DNA test reve .
sk thctht::mehusband, the conclusiveness in law' would remain
" (;0 the other hand, it has also been observed that. instead of relying
mI;Jtion under s.112, Bvidence Act alone, paternity can be decided
su

el

g erved that a person who refused to undergo DNA test would be

y te the paternity. But the Supreme Court favour?gl the DNA test
- .tO CI;ISL:;I Venkata Ganeshi v. State of Andhra Pradesh ", where it held
ﬂﬁﬁ‘;\;il f:;ta\:fas proof of paternity, but any order directing the same of the

o ‘thout hearing mother and child, would violate the principles of natural
ehild, wn

s

ibonucleic acid (DNA) and Ribonucleic acid
g that t;le ?r%?;etll)l? ::tc]?;g:r{tn ;za of the legisl(ature at the time s. 1.12 came
TIRH;}) we;e ta\fvith change in time, there ought to be'change in law.- It‘ is sad-to
R e ;1]'16 India accepted and adopted the laws made by the British with
e tha'tl'w 1the lacked the promptness to incorporate the changes in the same
. lt}l:;m eyin circumstances. Even the Supreme Court made the fol_lowmg
h:v“:vn;ltli:ns iI% Kathi Kalu Oghad v. State of Bombay thereby strengthening the

:ﬁ:;ibility of DNA finger printing: | |
a, Court must be convinced that DNJ} analysis is capgble of producing
" accurate and credible results so that it can be safely rehe_d upolrll. .

b. Court must be convinced that the tests were conducted in well-equipp

' laboratories by experienced persons.

is li i i ding the characters of the
{ , DNA is like an architectural blueprint regarding t haract
:i:;i(i)sv:lr They are sequences which are extremely 111;1/11\‘11(31121131;1(:“111 (;1;:3;(:,
b ; i ins of late Prime Minister Rajiv ;
Jven Dhanu and Sivarasan, the assassms o ate
:'::2 identified by DNA profiles. This was agalenDus; .wheln t;;lslll.tr?;:;gz CD(;\[IIX
i High Court that N.D. Tiwarn s
Affirmed the order of the Delhi Hig _ : g N
i ing its fi unless required. Fu i
fest in a paternity case keeping its findings in secrecy
Lssin,tlgnthisp technigue, the Federal Bureau of Investigations formally C(:lngluded 1othn
.n7 August 1998, the day of Mr. Clinton’s testimony before the gran jury, wthe
';'egard to the Monica Lewinsky sexual harassment scandal, that the stain on7 .
dress contained Mr. Clinton’ls5 DNA, saying that there was only a one in 7,
trillion chance that it was not. )
In the light of massive and rapid scientific advancements, this technology shoul

be used to provide valuable assistance to the Coqrts. The developfnent 01:l S;f;(:;
in this field brings high level accuracy and provides for unswerving evide

Sangi T 762 (Ket).
Sangitha v. State of Kerala, 2002 (3) KL

'3Bonfmi v. Munirathinam, 2004 (3) MLI 537 (Mad). N

'2009) 14 SCC 607 (618); Sunil Trambake v. Leelavati Tramba

Bom. . . .,
15D:'Tr;laising P. Modi, A Textbook of Medical Jurisprudence and Toxicology 277 (LexisNexis

24" edn., 2011).
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biological and true parentage. Even the Law Commission in its 185% Report
proposed certain amendments to s.112 which are yet to be given teeth, Ty,
Commission recommended three more exceptions, namely, (i) medical tests gy
prove impotency, (ii) blood tests, (iii) DNA test. This showcases an undercurrey
of change passing through the intention of law makers, Thus, DNA testing ougiy
to be allowed in evidence to invalidate the statutory presumption of legitimacy, |,
is also believed that the precision of this test makes it so strong that no othe,
evidence of corroboration maybe required, in the event of proper medicy)
examination, correct sampling of body fluids and quality forensic examinatigp, 16

English law versus Indian law

In the English law, this presumption was not conclusive, but could be displaced
only by a strong preponderance of evidence, and not by a mere balance of
probabilities.'” After the decision of the House of Lords in Blyth v. Blyth"®, the
position became uncertain, because the decision indicated that the presumption
might be rebutted on the balance of probabilities. The position is now governed
by S.26 of the Family Law Reforms Act, 1969, which provides that the
presumption is rebuttable on the balance of probabilities in civil proceedings."”
Thus, in S. v. 5., Lord Reid said,

“That means that the presumption of legitimacy now merely determines the
burden of proof. Once evidence has been led, it must be used without using
the presumption as a make-weight in the scale of legitimacy. So even weak
evidence against legitimacy must prevail if there is no other evidence 1o
counterbalance it. The presumption will only come in at that stage in the

rare case of the evidence being so evenly balanced that the Court is unable
to reach a decision on ir.”

While the English law changed and gave scope to other rebuttals in 1969, Indian
law has not adapted to these changes.

Conclusion

S. 112, as already observed, uses the words, “conclusive proof” and refers to
“non-access” as the sole exception, Therefore, as the language of the section
stands, no other evidence except non-access is permissiblefor proving that a
person is not the father, This negates the possibility of a scientific result, such as
DNA, being used as a rebuttal. This gives rise to a clash between the rule of law

“Sarkar, Law of Evidence 2065 (LexisNexis India, 17™ Edition, 2010).

"Preston Jones v. Preston Jones (1951} AC 391,

*%(1966) AC 643 (HL).

lgFami]y Law Reforms Act, 1969, s. 26: “Any presumption of law as to the legitimacy or
illegitimacy of any person may in any civil proceedings be rebutted by evidence which shows
that it is more probable than not that the person is illegitimate or legitimate as the case
maybe and it shall not be nrecessary io prove that fact beyond reasonable doubt in order to
rebut the presumption,”

®Phipson on Evidence, 70 (71) (Sweet and Maxwell, 15" Edition, 1999).
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scientific reasoning on the other. It is strange
hand and Je;ggsc:ziz? l;): given for deciding issues of legitimacy, a time
: I dijl‘rJ;1 ]gvidence Act gives weightage to.forensic sciences, suf:h as,
jhien the © lopy, DNA tests, fingerprint anatysis, handwriting analysis etc.
erolosy oc:ionto i giyr;al cases. In India, as well as world over, DNA samples.arc
e c: muilt by matching DNA profiles and linking.susp.ec.:t tq crime
pcl;?l‘;ratge innocent persons, (¢) paternity testi_ng, '(d) 1d_ent1f1c_:atlon, (%2

e iy olution of human population, (f) studying 1nher.1ted disorders.
gy ins tl;zte:uch wide acceptance being granted to the science of DNA,

<, ami .. i
‘I"-hl-T-;nce of s. 112 as it is, is enormously contradictory.
Rk :

rofiling is an unambiguous branch of science with high accuracy it is
DNA D

by the Courts of law for the same reason. It rpust ‘therefort.a be used Ir;‘
oo 02 tg the fullest for achieving the most desired results ;nthcaiﬁz i:n
c”lfr?;i;ty/patemity disputes to. It is necessary to amend s. 112 of the
s .

v idence Act, 1872, |
ili i be amended to include a
i ted that the prevailing section 1.'nust _ to i
. lsd Stlégg?resumption in place of the conclusive _pr.esump_non. This wlllll e?ab;lse
H1fndafe11;§ants to disprove the presumption by giving ev1de.nce of ot tart ac d
;?‘vw:ver these rebuttals must include resnlts which arf]:) ;;ihg tzltccugarl «; lzgd
i ; it i d that sting
ientifically sound. In other words, it is suggeste » D .
";‘.lentlizftis )c{)r impotency or any of such like, sho_ul_d be admitted as strt(})lng h?é?;:z
Eufo:\gdence to rebut the statutory presumption arising under s. 112 of the

=vidence Act. -

i i i t, 1872
YL aw Commission of India, 69 Report on the Review of the Indian Evidence Ac
(1977).
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her way to death. Manual scavenging (.)il the other hand, does not offer
uick release from life; it forces practitioners to engage in the.praf:tlce

2 Hut their miserable lives with no sign of respite. Manual scavenging is an

h.?!u ocial issue as its prevalence, even in today’s world, renders human

" ;r:;,;werlcss and ineffective. At the same time, its prevalence is a gross
|

- ation of fundamental and statutory rights.

mental rights are basic civil rights of freedom which are guaran_tee.d to
lllndian citizen. Originating from human rights jurisprudence anc.l principles
ataral justice, these inalienable rights are mandatorily required to be

The bottom-most rung of th i#d 1w ih I srotecied by every agerlxt of_ the State. Their pgcuh.anty lies in the fac_t tlhal‘t the);
g of the caste system was occupied by the Dalits o e nterlinked and a violation of one would inevitably lead to the violation o

Untouchables. They were placed at the bottom of the caste hierarchy and wer, el In particular, manual scavenging violates the fundamental right to —
bound to do those jobs which people from other castes refused to do. Dalits wers it~ P

considered to be impure and untouchable due to the stigmas attached to them by
virtue of their occupational position in the caste system. They receives
outrageously inhuman treatment at the behest of those occupying a highe
position in the arbitrary caste hierarchy.

Manual Scavenging — A Socio-Legal Paradox gl force

-Krishna Muralidharan and Harish Adway

The Indian caste system is one of the oldest forms of stratification in humg
history. It discriminates people solely on the basis of their birth, thereby Creatijg
an impenetrable hierarchy in society. Although many other formg -
discrimination exist, the caste system is the only one providing a pre-determingy
and unchangeable fate to a person’s systematic ranking and unequal access )
valuable resources like wealth, income, power and prestige.

Equality before law,’ . N
Prohibition of discrimination on grounds of religion, race, caste, sex or
place of birth,* o

Abolition of untouchability, .
Freedom to é)ractise any profession, or to carry on any occupation, trade
or business, ' ,

Protection of life and personal liberty’ and

Prohibition of traffic in human beings and forced labour.

Since comparison and discrimination are inherent human traits, the Daliy
fragmented and created nearly 900 Dalit “sub-castes”' among themselves. The
object of this paper is to exhaustively deal with the current issues in relation tg
those Dalits who occupy the lowest rung not only among all the castes, but also
among the Dalits themselves: the Manual Scavengers.

8

Ihe unforgiving clutches of the caste system prevent manual scavengers from
enlpecing their rights as they are not left in a position to apprqach __'|ud101a1 fora.
Lack of education, awareness and opportunity only adds to their r_)hght. Broadly
speaicing, the practice affects three dimensions of the Indian society: caste and
" sominunity, health and welfare and rehabilitation.

A ‘manual scavenger’ means a person engaged or employed by an individual, 2
local authority, an agency or a contractor, for manually cleaning, carrying,
disposing of, or otherwise handling in any manner, human excreta in as
insanitary latrine or in an open drain or pit into which the human excreta from the
insanitary latrines is disposed of, or on a railway track or in such other spaces or
premises, as the Central Government or a State Government may notify, before
the excreta fully decomposes in such manner as may be prescribed, and the
expression ‘manual scavenging’ shall be construed accordingly.”

{’aste and Community

Thie caste system has been a characteristic feature of the India.n society sir}cg its
ineeption. It was only post-independence that untouch-ablhty was 0ff1_c1a1_1y
secognized as a social evil and illegalized by the Indian Stat.e. Despite its
ientification, the caste system continues to thrive and dictate the lives of people;
ereqting a wide gap between persons belonging to different castes. All other
gdsie-affected societies have witnessed a decline in the significance of the
inssitution of caste over time as a result of the evolution of the society or due to
other factors such as the Industrial Revolution in Britain or the Commumst
Revolution in Russia. But as the industrial revolution never hit India_with fu_ll
Wrength, and because the rise of communism in India was localised, this

After humanity lost the ethical idea of civilization, as witnessed in the Indus
Valley civilization, subsequent Indian societies did not have the intellect of
building efficient sanitation mechanisms, Waste generated by humans and
livestock was required to be physically disposed of, often by carrying it in a
basket on the head, to the outskirts of the human settlements. This proved to be a
regressive step, as society detached itself from technological advancements and
imposed this patently undesirable occupation upon the manual scavengers.

In the context of inhumane practices among Indians, Sati was the most outright
violation of human rights, where the widow was to ascend her husband’s pyre

_""l‘l'te Constitution of India, art. 14.
“bid, art. 15.
Wid., art. 17.

*IIIB.S.L, LLB.

Rin
'Prem Kumar Shinde (ed.), Dalits and Human Rights 54 (Isha Books, Delhi, 2005). 1:::3 art. 19 (1) (g)-
2The Prohibition of Employment as Manual Scavengers and their Rehabilitation Act, s. 2 (1) Ly d" ﬁ %;

(g)-
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necessary step of evolution from the primitive society never took place i o
as compared_ to the other caste-affected societies of the world. Consee s
person’s social standing was measured by the position he occupied inqum :
hierarchy, depending on his occupation and wealth. This reveals a pa e oy
between_ the deteriorating caste system and the abominable practicg efnt__ -
scavenging and becomes an obvious tool of discrimination against its Vi(::tirrz-.

e and Rehabilitation

S pted the ideal of welfare state and is fully committed. to  its

y 1% 1n order to ensure the welfare of the people, the State has a duty to

m right of a person to live with human dignity,"* which is a corollary
110 life provided under Art. 21. Manual scavengers across the country

The practice of manual scavenging leads to the entrapment of these people i
P +ffer from various socio-economic difficulties.

vicious circle of untouchability, social exclusion and forced labo B
beine in violat . ) Ur, each g
to trllli I;;;;g:;?g? ;i:uﬁnizr?:: t?lll ngglgil])lug to. tll:e notion of impurity att 4 » munual scavengers are compelled to do sugh demeaning work, they do
manual scavengers are constangt fi’ctimf ; f ot ag'ejold cast(.: Prejudies, cost of their dignity and other basic rights. Violation of the rights of these
expressly prohibited by the Constitution.® Ao untoluchablhty despite it pejge 1s has a resounding impact on the functioning of the_ State and society as
they are socially excluded and denied Op;o?-nr;si:;lyt Zfdg:;tizlf “amguchabﬁl'_ & are among those belonging to the lowest strata of society who require the
’ , all { i

:lheglthf wealth and social standing. Due to this social exclusion, they aisc;: 5 ition on the part of the State pursuant o fts duties towards thern.

eir right under Art. 19(1)(g) to follow the vocation of their choice which enyl
forced labour as mentioned under Art. 23, Cniags

Health

-
quality of life of manual scavengers, a mere provision of protection of
« is not sufficient. The State should accumulate substantial amount of

ste their lingering dependence upon the society for livelihood and
itien; instead they will receive both from the State. Concurrently, the State
| uiso focus on uprooting the very idea of manual scavenging by
lshing technologically advanced samitation mechanisms in every village
Seruse (his country. Only in this way can the State ensure that the life of this
"jiﬁ-ﬁ('iden section of the society is uplifted from its deplorable condition.

According to the 2011 census, 7,50,000 Indian families are stiil forced iy
manual scavenging. Among these scavengers, almost 92% are women and ]1m|:
There?fore such women and children are exposed to various diseases as a resnfl;d;
wor.kmg 1_1nder extremely unfavourable and unhygienic conditions: there

posing an impending risk to their health. ‘ e

Relevant Legislations in India

Art. 21, in its extended interpretation, gives each citizen the right to healt"
i an in.cnsely caste-affected society, the Parliament deserves to be commended

;long withSthe right to life and p?lrsonal liberty. In Paschim Banga Khet Mazdow

amity v. State of West B :

21, and held tha{in e: Weel.?frzl’stattz? 311;]);?12303&;:?%2 g)i::n(;gzn?fiﬁi 00 teking cognizance of the malpractices faced by manual scavengers. The post-
Widependence era witnessed the enactment of several laws in order to curb and

secure the welfa?-e of the people. Providing adequate medical facilities for e B . .
people is an obligation undertaken by the government in a welfare state, Tie pmadicarc the stigmas attached to caste and caste-based discrimination. Laws such

gove.mment di.scharges this obligation by providing medical care to the persom 48 The Untouchability (Offences) Act, 1955, The Protection of Civil Rights Act,
seeking to avail of those facilities. 085, The Bonded Labour System (Abolition) Act, 1976, The Scheduled Castes
il Scheduled Tribes (Prevention of Atrocities) Act, 1989 supported the views

il sentiments of these groups, but failed to exclusively deal with the subject of
el scavenging.

¥he Farliament has undertaken to concentrate on this pressing issue in the past 20
ye % and has enacted two statutes: the Employment of Manual Scavengers and
Consiuction of Dry Latrines (Prohibition) Act, 1993 and the Prohibition of
_ill_tlployment of Manual Scavengers and their Rehabilitation Act, 2013. These
Siactments directly target the predicament of manual scavenging and hence, need

* I . I:

Hr?Wever, w.hat 1s most appalling is the utter refusal to offer any governmental ¢ a
Es vate medical assistance to manual scavengers; simply because they are viewel
untouchables by the caste conscious society. It therefore causes a gros

violation of their right to equality i a i
ality inter alia i ic:
" A q Y n terms of access to medicd

*Ibid., art |
S ate of Puniab v. Mah ™
Unja . i 1 A
111996y 4 S 3y ider Singh Chawia, AIR 1997 SC 1225, “Wiliam A. Robson, “India as a Welfare State” 25 (2) The Political Quarterly 116 (1954).
' Fhincis Coralie v. Administrator Union Territory of Delhi, (1981) 1 SCC 608.
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detailed scrutiny. A critical analysis of the two enactments needs to be mad §

« ol 2013 allow the Indian Railways (if they use safety gear and maintain
comparing the important elements of the Act of 1993 and the Act of 2013, A

ell) o decide when they want to issue the notification on implementation
i i the Indian Railways. The legislators have failed to appreciate that

i

Firstly, the Act of 1993 focuses on the sanitation and hygiene aspect of sqg; Act . . . el .
whereas transitionally, the Act of 2013 pushes the agenda and focuses g o dhinligh these people are provided with safety equipment, tgeu rights remain
dignity and value of life of a manual scavenger. 3 aied Mo person or body, governmental or otherwise, should be exempt from

b Jegistations and any mechanical updating that may be required should be

Secondly, the Act of 1993 only prohibits the construction and continuance of i ey, ]

latrines, while the Act of 2013 encompasses sewage systems, rail i .. ,
septic tanks, etc P = WAy frag iher giaring error pertains to the provision for the offences to be tried

Smanly. Offences under the Act of 2013 entail imprisonment up to five years;
Thirdly, the item under which the Act of 1993 falls is included in the State Lis-.ﬂ fung that is contradictory to s. 260" of the Criminal Procedure Code, 1973.
Schedule VII of the Constitution of India, whereby only the State can make [y - ‘dutv’ of local authority t —
on the subject. The Act of 2013 is passed under the Concurrent List wherein s been madfa the ‘duty of every local authority _odusfe adppropI:}a:

Centre as well as the State can make laws on the subject. This expands fhe hulogical appliances for cleaning. However, no time period, funds or other

horizons of executing the law, and facilitates in deracinating the problem gf jfeclive has been given LD E met.hods ol cleanmg._Tll;ere exist
manual scavenging. & soif-defeating government programmes like the scholarship™’ for the

o of families engaged in manual scavenging which require the parents to
nlisyed as manual scavengers for at least 100 days in a year for the wards to
‘the scholarship. This scholarship scheme provides a perverse incentive to
households to continue in this occupation.

Fourthly, the Act of 2013 extends the focal points of concermn and addressy
labour welfare, right to dignity, working conditions and rehabilitation as againy
the Act of 1993,

Fifthly, the Act of 2013 widens the scope by replacing the word ‘dry’ latringy

Ui It ation is perfect, but these drawbacks are rather fundamental and need to
with ‘insanitary’ latrines from the Act of 1993,

.ssed at once. The purpose of a statute is fulfilled only after the successful
Smnlementation of the prescribed rules. Serious corrections need to be made
bganding the execution of these laws. The law making and. law enforcement

bexdies should complement each other so as to safeguard the interests of these

opf pised groups.

i’y e vear 2014 witnessed a ground-breaking Apex Court ruling in Safai
Rinna hari Andolan v. Union of India."® The Petitioners had filed a PIL under
Art 32 of the Constitution of India alleging violation of the fundamental rights
Buuranceed under Arts. 14, 17, 21 and 23. They prayed for complete eradication
of Dry Latrines, declaration that the continuation of the practice of manual
2

Sixthly, the Act of 1993 has been strengthened and a wider scope for highs
penalties is created by the Act of 2013 by regarding manual scavenging to be
cognizable and non-bailable offence with imprisonment up to five years,

The Act of 2013, with all its advancements and alterations, in theory, prevalk
over the Act of 1993 and strengthens its legal skeleton. However, the
enforcement of the Act of 2013 in the current situation portrays a differept
picture altogether. The new enactment has the following drawbacks whidh
restrict the effective implementation of its promising structure:

The Act of 2013 fails to address the issues relating to women. Nearly 95% of the
manual scavengers are Dalit women." The Act has overlooked this fact and
proved to be gender biased as far as rehabilitation" and availing of benefin
under the various schemes to eradicate manual scavenging are concerned.

gaveniging and the operation of Dry Latrines as violative of fundamental rights,
8l & direction to Central and State Governments to issue necessary directives
fr the strict implementation of the provisions of the Act and to file periodical

Lompliance Reports.

Both enactments have failed to identify the actuality that various Mushiml The Petitioners also claimed the violation of the provisions of various
communities like Haila, Bhishti, Mochi, Fakir, Sheik Mehtar, Kasai etc. ha® Hilemational Conventions such as the Universal Declaration of Human Rights
been exploited just as much as the Hindu Dalits by the practice of manull {UDIHR), Convention on Elimination of Racial Discrimination (CERD) and the
scavenging.

S —

y ' -hi 460 (1) (c) (i) provides for offences to be tried summarily that are not punishable with
Human Rights Watch, Report on Cleaning Human Waste: “Manuval Scavenging™ Caste and ~ death, imprisonment for life or imprisonment for a term exceeding two years.

HDiscn'mination in India (August, 2014). - P¥=-Matric Scholarships to the Children of those Engaged in “Unclean” Occupations”,

*‘Provisions for Rehabilitation’, See Chapter IV, The Prohibition of Employment as Manudl . Wwailable ar: http://socialjustice.nic.in/prematscd.php (last visited on March 15, 2015).
Scavengers and their Rehabilitation Act, 2013, “20]4 (4) SCALE 165.
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ic, Social and Cultural Rights is the pillar
slional Covifil:;‘t“zrtlhic?;l: [mjnited Nations. The rights envisaged in the
rights protec ote social progress, favourable working conditions and
aim to pr;)'min Incidentally, India has signed and ratified all these
nidurds of ‘_Vn sgan d covenants and owes a duty of allegiance towards
il .corlventlgdety by observing the underlying princ_iples of
-”—wna]'rhs unabashed existence of manual scavenging is in b}ata}nt
gnitarin nsm,th ﬁs irit of these conventions and covenants and will invite
O Off em I;ts co-signatories unless it is cautiously addressed and
& Lriticism f‘?t is evident that manual scavenging is not an issue _that
5 .H:Il:l;i’«;h; laws of India, but it also affects international human rights
ol L L= )

wufore a matter of global significance.

Convention for Elimination of all Forms of Discrimination Against Wy, o
(CEDAW),

The Court in its Jjudgement directed ajj the State Governments and the i
Territories to fully implement the same and take appropriate action for .
implementation and to take action against the violators. It ajso guaranteeq g,
the persons aggrieved would henceforth be permitted to approach the anthog,
concerned at the first instance and thereafter the High Court having Jurisdictioy

International Conventions

the international covenants and conventions. Part IIT of the Internatig;
Covenant on Civil and Political Rights (ICCPR) purports that every humap beini
has an inherent right to life which shall be protected by law." aims 5
safeguard the interest of the deprived b2y treating them with humanity a4
respecting their inherent right to dignity.” It also States that no one shaj| e

. : al ri i ists
e f various fundamental rights, the evil persi
| . i rg a gross violation o
subjected to torture or to cruel, inhuman or degrading treatment or punishment, g

1y sign of abatement. Despite being looked dowp upon by educatc;c}
of ':1(3 and progressive citizens it continues to thrive. Hence, manu

ging is an entrenched socio-legal paradox.

colour, sex, language, religion, political or other opinion, national or socii| Betves on the prejudices in society and'thc lolopholes in the lggmlztimrﬁ;eg
a the social lives of those performing this deg::admg ar:‘F un %n jp
This can be best explained by Dr, B.R. .Ambedkar § quote, Orfllr:‘ dias
5 not scavenger because of his work. He is a scavenger because g Itls' lthf;
sclive of the question whether he does scavenging or not. oy is
iwibility of every Indian citizen to bring an end to this barbaric tradition.

all one remorselessly infringe another’s rights? How can one st:ipara.tte t};:]rg
i mainstream society? How can one deny.them equality, dignity .
om? How can one discriminate on the basis of caste? These questions

I inanswered even today.

The UDHR is also instrumental in preserving human rights. It affirms thy
everyone has the right to life, liberty and security of person.” It maintains that i

constitution or by law.?® 1t ensures holistic protection of human rights whers
veryone has the right to a standard of living adequate for the health and well-
being of himself and of his family.”

The CEDAW is often described as an ‘international bijl of rights for women’ as
it is based on the principle of equality and an agenda to end the discrimination
against women. This convention is of greater importance as nearly 95% of
manual scavengers are Dalit women and recognition of their rights is vital for the
total eradication of manual scavenging,

'gIntemational Covenant on Civil and Political Rights, art. 6.
Ptbid,, art. 10,

2\Ibid., art, 7.

ZIbid, art, 26,

BUniversal Declaration of Human Rights, art, 3,

“Ibid, art. 7.

“Ibid., art. 8.

®ibid, art. 25,




Reportability of Sub-judice Matters in India

Senjuti Malljo)*

Mere physical presence and biological existence is not the essence of a humy
life. Man must have a meaningful life touching on all facets of dignity; liber,
being the most important element for attaining this. Thus, life and liberty a{,_:

inseparably entwined. It is obvious that freedom of speech and expression, one ¢

the most fascinating and important dimensions of liberty, is an indisputabje
human right. These ideas of freedom of speech and thought have begy
contemplated right from the Vedic period. The famous verse samgacchadhvay,
samvadadhvam etc., in the Rigveda, calls for people to come together anf
exchange views freely and harmoniously. The growth of dissenting schools f
thoughts such as Fainism, Buddhism etc and their co-existence with the Vedje
schools points towards a society which was tolerant to free thinking ang
intellectual freedom. Being reminded of Socrates who was accused of polluting
the youth of Greece or of Galileo being incarcerated by the Church for going

against the cosmological theories of the Bible, one realizes that such respect ang |

acceptance for divergent views had been prevalent in the Indian society ever
since the Vedic ages. This spearheaded the expansion of freedom of speech and
expression from words of mouth to print media and electronic media.

In today’s world various laws governing numerous lands include this aspect as
one of its primary rights. The United Nations Charter has also recognized this
basic fundamental right.1 At the national front, Art. 19(1)(a) of the Indiay
Constitution guarantees to all the citizens right to freedom of speech and
expression subject to reasonable restrictions in the interest of national security,
friendly relations with foreign States, public order, decency, morality, contempi
of court, defamation or incitement to offence. Though this provision does no:
explicitly talk about the freedom of speech and expression being extended to the
media, media falls well within the purview of Art. 19. On this point, the Supreme
Court has opined that even though a n'zght may not be explicit, it may yet bc
implicit in the various clauses of Art. 19,

Freedom to Media

Free press has always been at the heart of India’s polity. Long before Indis
attained independence, Pandit Jawaharlal Nehru, the first Prime Minister of
independent India, while voicing his disapproval against the Press Act 1910,
asserted, “I would rather have a completely free press with all the danger
involved in the wrong use of that freedom, than a suppressed or regulated press
The Media is said to be the fourth estate after the Legislature, Executive and the

‘IVB.S.L, LLB.

;Universal Declaration of Human Rights, 1948, art. 19,

qManrzka Gandhi v. Union of India, AIR 1978 SC 597. )

"K.M Joshy, “Press Freedom vs Blasphemy: An Indian Perspective” available at: hitps
www.ocrpl.org/?p=15 (last visited on March 15, 2015).
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. In the case of Sakal Papers Ltd. v. Union of India®, the Supreme Court
. “freedom of speech and expression carries with it the right to publish

Y r,'i.n:ﬁlate one’s ideas, opinions and views”. This encompasses freedom of
2 be a vital element in a democracy.

diciar

che media has been extremely proactive in reporting and commenting on
tters. right from the very occurrence of the crime, investigations, inquiry,
elonmasion with regards to the accused and motive behind such an act; very
" hen this happens much before the actual investigation is completed, and the

: . avertained by the police. Probing into the private lives of individuals, even
o uncalled for, has become synonymous with the functioning of media. Such
1 '..t cnntravene journalistic ethics by infringing upon the privacy and dignity of
he person being commented upon. Arushi Talwar murder case, Gopal Kanda
"Siie. I'riyadarshini Mattoo case and Jessica Lal murder case are stark examples
Wich drew criticism against the media. The privilege of presumption of

\Wilvzment of the person hauled up by the media.

Hhwever, it also needs to be noted that by and large, it is due to the continual
'ﬂ?"ﬂmr.ce of media reporting that the concerned criminals are prosecuted and
enalized, particularly those who are economically or politically powerful and
Wil otherwise have gone scot-free. The media thus plays a vital role in
‘emsaring that justice is ot only done but is seen to have been done as well. It acts
s & watchdog to see that transparency in judicial system is not affected.

#Sub judice’ Matters — Clash between Media and Judiciary

While it is justified to compliment the commendable role of media, it is also to
‘B¢ borne in mind that the truth regarding the over-enthusiasm and unethical
‘prictices that they engage should not be discarded. This aspect has remained a
une of contention between the judiciary and the media for a while now. While
i judiciary perceives media coverage as meddling in administration of justice,
Abe fedia invokes the fundamental right under Art. 19(1) in reporting or
hmtnenting about court cases. This heralds the debate on reasonableness of
'l_l'ﬁlri:ctions on reporting sub-judice matters. A Constitutional Bench set up for
WUetitiing this matter failed to frame guidelines after many months of debates,
‘Wicussions and deliberations. Therewere the famous interim applications 4 and 5
A the Sahara v. SEBI case,” where the latter had disclosed the contents of the
erninal letter addressed to the counsel for SEBI while the matter wus still sub-
Jilice. It was prayed before the court to give appropriate directions with regards
A reporting of matters which are sub-judice.

;.Tt 15 important to note the meaning of sub-judice at this stage. In Latin, it stands
dor ‘under judgment’. This rule regulates the publication of matters which are

.

;&i-_w’ Papers Lid. v. Union of India, AIR 1962 SC 305.
Witra India Real Estate Corp. Lid. v. Securities and Exchange Board of India., C.A. No.
W13 of 2011 and C.A. No. 9833 of 2011.
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under contemplation by the court. Matters are considered to be sub-judice ONce
legal proceedings become active.® However, the phrase ‘sub Judice’ is not used
any provision/s of law. It is referred to with respect to ‘pending proceedingg:
‘under judgment’. It may therefore be safely assumed to be synonymous with the
aforementioned.

Explanation to s. 3 of Contempt of Courts Act 1971 which defines ‘pendins
proceeding’ as ajudicial proceeding — "

a. when it is instituted by the filing of a plaint or otherwise, in the case gf
civil proceeding,
b. under the Code of Criminal Procedure, 1898 (5 of 1898), or any othe,
law in the case of a criminal proceeding -
i. which relates to the commission of an offence, when charge shee;
is filed or Court issues summons, against the accused and
ii. when a competent appeal or revision is heard and finally decide
or, when no appeal or revision is preferred, until the expiry of the
prescribed limitation period.
iii. The submission of the charge sheet in a criminal proceeding
marks the initiating point of the pendency of the matter in g
criminal case.

S. 4 of the Contempt of Court Act directs and shields fair and accurate reporting
of a judicial proceeding at any stage.

S. 5 protects criticism of a judicial decision because the public has a concern in
the proper management of justice. This provision in s. 5 is an exception to the
class of contempt by scandalizing a court as mentioned in s. 2 (c) (i). This
provision gives recognition to the basic principle enunciated by the British Couri
in R. v. Gray’: “Judges and courts are alike open to criticism, and if reasonable
argument or expostulation is offered against any judicial act as contrary to law or
public good, no court could or would treat that as contempt of court”. In the
commonly known Urmaria Pamphlet case® the Supreme Court indicating the
parameter of fair criticism has held that if the criticism is likely to interfere with
due administration of justice or undermine the confidence which the public
rightly response in the courts of law as court of justice, the criticism would cease
to be fair reasonable criticism as contemplated by s. 5 but would scandalize
courts and substantially interfere with administration of justice.

S. 7 refers to proceedings of Court held ‘in camera’. In such cases, there are quite
a few categories of prohibited publications, namely, i) where it is contrary to the
provisions of any Act for the time being in force; b) where the court expressly

SPinsent Masons, “The Sub Judice Rule and Contempt of Court” available ar: http:/fwww.out-
, law.com/page-9742 (last visited on March 15, 2015).

R. v. Gray, 19001 2 Q.B. 36 at p. 40; [1900-031 All E.R. Rep. 59 at p. 62; also mentioned in.
] R. v. Metropolitan Police Commissioner, Ex parte Blackburm (No. 2).

Ram Dayal v. State of UP, AIR 1978 SC 921.
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o nets against the public‘:a'tion of all information r‘elatin.g to the proceeding; ¢)
imm publication is prohibited on grounds of public policy; d) where the Court
.. 0 chamber or in camera; e) where there are reasons connected with the
auhlic order and the security of the State; f) where the information relates to
Lecret process; g) discovery or invention which is the subject matter of such

.li't‘-"v'eding'

b, (2) of 5.7 also provides that a person shall not be guilty of contempt of
! cour: for publishing the text or a fair and accurate summary of an order made by
4 Court sitting in Chamber or in camera, unless the Court has prohibited such
! pub!ication on grounds as aforementioned.

Of the hundreds of cases being heard at court every day, most matters before
Juidg,es are simply ‘in court’ and not necessarily sub-judice to the extent that
pubilic opinion would call for contempt charges. It is thus most desirable that the
sourts, which comprise of extremely knowledgeable, learned and experienced
judges, the torchbearers of justice, be able to distinguish between the gtwo. The
leading case on this issue is Naresh Mirajkar v. State of Maharashtra® decided
by the Supreme Court which held that, “where the ends of justice would be
defzated by a public trial, a court has an inherent jurisdiction to hold the trial in
camera”. The court has also opined that the power to hold the trial in camera
st include the power to hold a part of the trial in camera or to prohibit
excessive publication of the proceedings held at such trial. Thus, in my opinion,
Laws are quite clear, accompanied by precedents with respect to the matter at

hand.
Existing Statutory Provisions

Il is submitted that there are enough statutory provisions prohibiting and
1estricting the publication of court proceedings. They are well defined and clearly
nid down provisions which can serve the purpose of restricting very well if
properly implemented. Separate guidelines need not be penned down as the
tument legal provisions are simple; without multiple interpretations. A few of
siich specific statutory prohibitions are as follows-

a. 5. 228A of Indian Penal Code, prohibits the publication of the name of
a victim of a sexual offence and publication of proceedings relating to
such an offence, or any matter with respect to such like offences,
without the permission of the court.

b. S. 22 of the Hindu Marriage Act, 1955 states :

i.  a proceeding shall be conducted in camera if either party so
desires or if the court so deems fit. It shall be unlawful to print or
publish any matter in relation to any proceeding except with the
prior permission of the court.

Varesh Mirajkar v. State of Maharashtra, AIR 1967 SC 1.
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the Supreme Court has concluded” that if, as an incidental

provision shall be punishable with fine extending Rs 1000, guence of the order, the proceedipgs'could not be reported, there could l:lbt

c. 8. 33 of the Special Marriage Act, 1954 requires that proceeding unde, Ll to be any constitutional infirmity in thg order. In the same case, Jusncfe

the Act shall be conducted in camera, if either party desires or if g, L e ordered that the witnes_s’s deposition should not be rf_:por_ted in

District Court so thinks fit to direct. . \spupers on a request made by him, on the ground that earlier publications of

d. S. 43 of the Parsi Marriage and Divorce Act, 1936, provides that i Lu-.r*osi‘i"“ has caused loss to his business. It was further held that the law

every suit, the case shall be tried within closed doors, if either party v spowering the court to prohibit publications of prf)cec?dmgs was wltl'_lm tl'_ne

wishes. Linble restrictions contemplated by Art. 19(2) which mclude;,i restrictions in

e. 5. 53 of the Indian Divorce Act, 1869, provides that the whole or ap, Wil to contempt of court. In Kartar Singh v. State of Punjab,” a challenge to

part of the proceedings under the Act may be heard behind closed ﬁ?‘T.—\DA Act on the ground that s. 16 of the Act destroyed the guarantee of an

doors. This Act is applicable only to Christians. .y rial was dismissed by the Supreme Court. The Court held that while open

f. S. 14 of the Official Secrets Act, 1923, provides that trial court may inals were in the public interest, in exceptional circumstances, a departure could

exclude the public from proceedings on the ground that the publicatioy he pe mitted as contemplated under s. 237(2) of the Criminal Proc_ec_lurc Code. If

of any evidence given or statement made would be prejudicial to thy Wheir identities were easily disclosed, witnesses would be unwilling to come

safety of the State. But the sentence must be passed in public. farw ird to depose against persons accused of being terrorists. It was bearing th_1s

g. 5. 30 of the erstwhile Prevention of Terrorism Act, 2002, permitted thy i mind that Parliament thought it fit to protect witnesses whose life may be in

holding of proceedings in camera where life of the witness was i danger. Hence, it is apparent that on prior occasions, the Court has indeed

danger."” wxercised its rightful power and discretion in apt cases with respect to reporting

ol sub-judice matters. The continuance of such isolation of cases based on

wibjectivity would enable a symbiotic existence of the judiciary and media. The
wirrect implementation of the statutory provisions would also add to the same.

ii. printing or publishing any matter in contravention of the aboyg iousty,

Suggestions

In my opinion, situations where contempt has arisen may be neutralized by steps
such as postponement of trial, re-trials, change of venue and, in exceptional
cases, grant of acquittals in cases of excessive media interference. The idey
behind executing such steps is to protect the judicial process from getting
distorted, prejudiced or meddled with. Such mechanisms will help balance the
presumption of innocence which now has a human right parameter. It is
interesting to note that this is not just a theoretical fagade, but also a practically
possible solution. This is evident from the course of proceedings that were
advanced with regard to the infamous Delhi gang rape case which has haunted
the country since December 2012. Firstly, the fast track court invoked s.372(2)
Cr.P.C. as a result of which the inquiry and proceedings were to be held in
camera. Secondly, the Magistrate also invoked 5.372(3) by way of which there
was a complete ban on media reporting.'’ However, On 22™ March 2013, the
Delhi High Court lifted the ban on media, but imposed certain restrictions on the
manner of reporting of the day to day proceedings such as respecting the privacy
of the victim, the family, witnesses or complainants, allowing access to only one
journalist from each of the accredited national dailies, .restricting the entry of
electronic and foreign media.'> By this means, apathetic reporting could be
curbed and trial be conducted in a more free and fair manner.

Conclusion

Ihe media, in my opinion, can function in a dependable manner under the
ymrella of fundamental right of freedom of speech and expression which is
granted to it by the Constitution. However, no right is absolute; it comes with the
pa-kage of a corresponding duty. The duty is to not to destabilize the very ethos
uf democracy but to maintain and strive for equilibrium amongst the various
lirzibs of democracy. In such a situation, there is bound to be differences arising
between various organs, however, the solution is not to have a race to prove
power supremacy but to work towards an integrated synchronized whole.
| uckadaisical reporting, for the “fun element” and increasing TRP’s by spicing
uy the facts is careless and irresponsible. Such casual and unrestrained reporting
i, the name of freedom of speech and expression is bound to suffer irrevocable
damages. I believe that the media should confine itself to the news as it is and not
Iransgress into areas which are the domain of the courts, as has also been stated
by Justice Rajiv Shakdhar. However, my stronger belief lies in the view that
efiance to the public interest in the case would be acting like an ostrich, whose
Fiecad is buried in sand. Therefore, I contend that even though the line of
Gistinction between reportable and non-reportable sub-judice matters is thin, it is
well defined. Every case opens and proceeds on an emotional scale. It is for the
sudge to command and the media to retract, both based on where the case stands

prevention of Terrorism Act, 2002 has been repealed with effect from 21 September, 2004.
"Vijay Singhal v. Govt. of NCT of Delhi, W.P. (C) 195/2013 before the Delhi High Coutt,

decided on 22 March, 2013.
2Ibid.

!':Naresh Shridhar Mirajkar v. State of Maharashtra, AIR 1967 SC 1.
" Kartar Singh v. State of Punjab (1994) 3 SCC 569.
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International Media Law:
Blasphemous Videos and Internet Service Providers

on the scale. Openness is an imperative safeguard against judicial error, howeye:
the media also holds an equivalent duty to report responsibly and to steer clear ul:
superfluous sensationalism which would only hamper and belittle the process of
administration of justice. Therefore, based on the severity and merits of ¢,
matter, it must be met, either, with an empathetic outlook rather than with pryip,
eyes; or with hawk eyes rather than a languid approach. It should neithe:
transgress its boundaries nor have its head buried. Occasional friction betweey
the media and judiciary are but natural to a democracy but it would be a sad stat,
of affairs if respect is gnarled. Therefore, it is the requirement of the hour, o

-Neelam Akiwate, Prachi Tadsare’
Aishwarya Salvi#

e cssence of Media Law manifests itself in issues integral to the society;
~ﬁr.|m:‘&:ratic values, national identity, encouragement of creativity and most
l'- hﬁpﬂrtantly the expression of thoughts. Over the years, the rapid advancement of

amicable understanding and a bilateral appreciation between the judiciary ang he Internet is challenging the core concepts on which Media Law is based. The

media which should determine the boundaries and demarcate the realms of powe, ' canventional media laws did not see the distinction between the journalist
execution. '{SPc;aker) and the newspaper (Platform) through which the views were

sxpressed. The Internet shatters this premise by drawing a clear distinction
‘petween the roles played by the Speaker and the Platform. However, this
istiniction has not been recognized in law whenthe question of ‘liability” arises.

Wit the advent of new technology, the process of decision making and of
negsstiation surrounding Policy framework changes drastically. In this article, we
"l touch upon the alternative modes and changing standards of governance in
Mo area involving Freedom of Speech and Expression in relation to new
sechinology, that is, the Internet. We seek to answer the most basic and debatable
uestions about the fundamental right of Freedom of Speech and Expression. The
firs: question being, to what extent can the State curtail an individual’s exercise
i Free Speech and Expression on the Internet with respect to religion. And
sibisequently, the question regarding the liability of the Internet Service Provider
Wlimugh whose services such impugned speech is being exercised.

Limits on Freedom of Speech and Expression with Respect to
Luws Prohibiting Religious Speech.

In this article, firstly we seek to establish when and how a governmental
withority exercises its powers of restricting speech specifically in the case of
ieligious speech.

The International Covenant on Civil and Political Rights having acquired the
Witus of jus cogens’ is the foremost instrument which acts as the basis for
evaluation of domestic laws which restrict exercise of freedom of speech and
gipression on religious grounds — more commonly known as blasphemy laws.
Art. 19(1) protects all opinions including the one of religious nature.” Art. 19(2)
_enumerates all kinds of freedoms including the freedom to ‘impart information

AVBSL,LLB,*N B.S.L. LLB.

Scolt J. Catlin, “Proposal for Regulating Hate Speech in the United States: Balancing Rights
under the International Covenant on Civil and Political Rights”, 69 Notre Dame L. Rev. 771
ai15994) available at: hitp://scholarship.law.nd.edu/ndlr/vol69/iss4/4 (last visited on March
_ 15,2015).

"\'N Human Rights Committee (HRC), CCPR General Comment No 34, art. 19: Freedoms of
opinion and expression, (September, 2011) (No. CCPR/C/GC/34).
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and ideas of all kinds’; the freedom to ‘seek and receive them regardlesg of
frontiers’; and ‘in whatever medinm...”*

However, Arts. 19 (3)* and 20° provide the parameters for reasonable restricti,
of speech in certain cases.® Over the years, judicial decisions have gy,

established a three-part test to evaluate the applicability of these restrictions %

follows:

The restrictions should be provided by law: The restrictions should be Provides,

in legislation and not in traditional, customary or religious law.’” And should alsy
be made with sufficient precision to allow individuals to alter their condyy
accordingle/ and should not confer unfettered discretion on those charged with i
execution,” and the restrictions must be compatible with the aims and objective:
and principles of the Covenant.’

The restrictions should be necessary for a legitimate purpose: Art. 19 &
requires that the restrictions be ‘necessary’ to achieve a legitimate purpose. The
test to determine the question of ‘necessity’ is whether the legitimate purposs
could be achieved in other ways that do not restrict the freedom of expression '°

The restrictions should be proportionate: The restrictions must conform to thy
principle of proportionality; they must be appropriate to achieve their protective
function; they must be the least intrusive instrument amongst those which mighi
achieve their protective function."

3hzgs)rn-euional Covenant on Civil and Political Rights,1976, 999 UNTS 171 (ICCPR), art. 1%

“Ibid, art 19 (3).

1bid, art 20.

Stbid, art 19 (3).

"UN Human Rights Committee (HRC), CCPR General Comment No 34, art 19: Freedoms of
opinion and expression, 12 September 2011 (No, CCPR/C/GC/34/24); UN Human Rights
Committee (HRC), CCPR General Comment No. 32, art 14, Right to equality before courts

] and tribunals and to fair trial, 23 August 2007 (No. CCPR/C/GC/32).

UN Human Rights Committee (HRC), CCPR General Comment No 34, Article 19: Freedoms
of opinion and expression, 12 September 2011, CCPR/C/GC/34/25; UN Human Rights
Committee (HRC), CCPR General Comment No. 27, Article 12 (Freedom of Movement), 2
November 1999, CCPR/C/21/Rev.1/Add9, available at: http:// www.refworld.org

. fdocid/45139¢394 html (last visited on March 15, 2015).

UN Human Rights Commitiee (HRC), CCPR General Comment No 34, Article 19: Freedoms
of opinion and expression, 12 September 2011, CCPR/C/GC/34/26; see, Communication No.
488/1992, Tooren v. Australia, Communication No. 488/1992, UN Do

m CCPR/C/50/D/488/1992 (1994) (HRC).

UN Human Rights Committee (HRC), CCPR General Comment No 34: Article 19
Freedoms of opinion and expression, 12 September 2011, CCPR/C/GC/34/34; Ballantyne,
Davidson and Mcintyre v. Canada Communication No 359/1989, UN Doc
gf}{’g)/CMWDBSQ/l%Q and Communication No 385/1989 UN Doc 385/1989/Rev] (1993

""UN Human Rights Committec (HRC), CCPR General Comment No 34: Article 19:
Freedoms of opinion and expression, 12 September 2011, CCPR/C/GC/34/27.
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The niajority of these laws are used in order to sup;l)ress the minority religious

uu-fmSu and to establish a democratized theocracy. ? One of the most common
~yich-phrases 1o have evolved through such legislative Practices are the terms
I d 4

puns religious sentiments’ and ‘defamation of religions’.

Receatly, the prosecution of certain critics of religion and other persons talking
hou religion has been justified by asserting that a community or a theocratic
e ‘has a right to be hurt’ due to speech critical of a particular fgaligion or
Wealogy and therefore any measures to halt such criticisms are valid.” Looking
i il various international law instruments protecting thc])éjght, conscience and
Selicf, however, there does not exist such a right to be hurt.

“Alihough, there have been several attempts to pass the ‘defamation of religions’
fesolutions at the international forum by theocratic states, these have been
convinuously opposed and rejected by the majority of the international
community featuring democracies.'”

e right to freedom of religion or belief does not include the right to have a
pelijzion or belief free from criticism or ridicule'® and defamation of religions
way offend people and hurt their religious feelings but it does not necessarily or

“People ex rel Moss v. Pate, 30 111 2d 271 (1964) (US) 273,

" ~uncil of Europe, Report No. 47, ‘Science and Technique of Democracy: Blasphemy, Insult
Jl:d Hatred — Finding Answers in a Democratic Society’” (March, 2010).

“Heporters without Borders for Freedom of Information, ‘Blasphemy Information Sacrificed
{in Altar of Religion’ (2013) available ar: hitp:/fen.rsf.org/religions/pdf/EN_RAPPORT_
BLASPHEME_BD.pdf (last visited on March 15, 2013).

" David Little, Essays on Religion and Human Rights (Cambridge, New York, 2015) available
i hitps://hooks.google.co.in/books?isbn=110707262X (last visited March 15, 2015)

" “ntemational Covenant on Civil and Political Rights, 1976, 999 UNTS 171 (ICCPR);
Uiniversal Declaration of Human Rights, 1948; International Covenant on Economic, Social
siid Cuoltural Rights, 1976, 993 UNTS 3 (ICESCR); International Convention on the
Flimination of All Forms of Racial Discrimination, 1969, 660 UNTS 195 (ICERD);
{Zonvention on the Prevention and Punishment of the Crime of Genocide, 1951, 78 UNTS
177, UNGA Res 36/55 (1981) GAOR 36 session Supp 51, 171; UNGA Res 34/180 (1981)
{AOR 34" session Supp 46, 193.

"IJNGA Res 7/19 (27 March 2008) UN Doc A/RES/7/19; UNGA Res 7/19 (27 March 2008)
UN Doc A/RES/7/19; UNGA Res 60/150 (6 December 2005) UN Doc A/RES/60/150;
UNGA Res 61/164 (19 December 2006) UN Doc A/RES/61/164; UNGA Res 62/154 (18
December 2007) UN Doc A/RES/62/154; UNGA Res 63/171 (18 December 2008) UN Doc
A/RES/63/171; UNGA 64/156 (18 December 2009) UN Doc A/RES/64/156; UNGA 65/224
II1.21 December 2010) UN Doc A/RES/65/224.

UN Human Rights Council, “Joint Report of the UN’s Special Rapporteur on Freedom of
Religion or Belief' (2006), Asma Jahangir and the Special Rapporteur on Contemporary
Forms of Racism, ‘Racial Discrimination, Xenophobia and Related Intolerance’, Doudou
Diene, further to Human Rights Council Decision 1/107 on Incitement to Racial and
Religious Hatred and the Promotion of Tolerance (20 September 2006) A/HRC/2/3 available
w1 http:/Fwww refworld.org/docid/45¢30b640.htmt (last visited on March 15, 2015).
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at least directly result in a violation of their rights, including their right g
freedom of religion.19

Therefore, it is our submission that a law based on such terminology is unfaj
unjust, arbitrary, and most importantly, it contravenes rules of international law,

Conceptualizing the Scope of Liability of Internet Service
Providers.

In this article, we seek to establish the parameters regarding the liability of
Internet Service Providers (ISPs) in relation to the Third Party Content and jtg
relation to the right to Free Speech and Expression. Predominantly, it is Uniteg
States jurisprudence that has been a pioneer in establishing the liability of ISPs,
United States jurisprudence has been responsible for drawing the distinction
between an ISP and Interactive Service Provider and their respective liabilities, A
plethora of cases is responsible for revolutionizing and widening the scope of
Free Speech and Expression on the Social Media Forum.

What is important is to integrate the new evolving technologies and the forum tg
exercise Free Speech with the conventional framework of law and in times of
conflict, the Policymakers must widen the scope of the law so as to encompass
the importance of Social Media as a platform of Free Speech.

Contribution of United States Jurisprudence: The United States Policymakers
have been the first to defuse the liability of ISP in relation to the content put up
on their forum by enacting and subsequently amending the Communication
Decency Act™® from which the celebrated case of Zeran v AOL® has been
adjudged. The judicial decision of Reno v ACLU® has laid down the basic three
tier test to accord immunity and restrict the scope of liability on ISPs in relation
to content being uploaded to their forum.

For an Internet Service provider to be immune® from any liability for the content
it provides, a three tier test has been laid down.”* Firstly, the entity in question
should be an Interactive Service Provider.”” Secondly, the postings at issue
should be information provided by another information content provider®® (Third
Party Content). Thirdly, it must be seen whether the provider is a publisher or
speaker of third party content (Cause of Action).

“Ibid. 36, 37,

ACommunications Decency Act, 1996 (US).

N Zeran v. America Online, Inc, 524 US 937 (1998).

ZReno v. ACLU 521 US 844 (US).

¥Zeran v. AOL 129 F 3d 327 (4th Cir. 1997) (US) 330; Blumenthal v. Drudge 992 F Supp. 44
(D.D.C. 1998) (US) 49-33; Batzel v. Smith 333 F 3d 1018 (9th Cir. 2003) (US); Green v.
AOL 318 F 3d 465 (3rd Cir 2003) (US); Barrett v. Rosenthal, 40 Cal 4th 33 (2006) (US).

#Communications Act, 1934 (US), 5. 230(c) (1); Communications Decency Act, 1996, s.
223(1) (h) (2).
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'mu:n'u‘:ti"e Service Providers: The term ‘interactive c_omputer service’ means any
thnrlﬂation service, system, or access software provider that prgvides or Eanables
'Idlmlta‘“ter access by multiple users to a computer server, including specifically a
ervice or system that provides access to the ‘Intc.met zmd2 7such systems operated
¢ strvices offered by libraries or educational institutions.

\Wideo sharing sites like YouTube, Vimeo, etc. are interacti\;g computer service
-:]g'-r;sm-iders28 where videos, data can be shared and uploaded.” Video hosting or
haring sites is exempted from the I}ablh‘ty as they are unable to filter the
giiermous data.*® Therefore, a pattern is evident, and the courts have zealously
ryputed immunity to video sharing sites like YouTube pursuant to the First

Amendment Rights.

Jnformation Content Provider: The term .“information content provider’’ means
uny person or entity that i§ responsxple, in whole or in part, for the creation or
deyelopment of informf'moﬂ provided through the Internet or any other
| 2ractive compulter service.’

A website which is just the recipient of the information provided or uploaded I:fy
srother information content provider will not be responsible for that specific
centent>” and thus does not attract liability under law.” Video sharing sites like
¥ ouTube have always been at loggerheads with the State whenever objectionable
cimtent is aired on the site. This prong of the test clearly absolves such sites from
being responsible for any such content.

Tnere can be no cause of action™ against the provider if he is not a publisher or
suseaker of the content alleged to be in violation of the law.

“'Communications Act, 1934 (US), s. 230 () (2); Communications Decency Act, 1996 (US), s.
223(1) () (2).

*lbid.

“Martha L. Arias, ‘Internet Law-Interactive Websites and The Issue of Liability’ available at:

http:/fwww.ibls.com/internet_law_news_portal_view.aspx?s=latestnews&id=2070 (last

visited on March 15, 2015).

“Daitymotion v. Nord Ouest Production {1st Civ, February 17, 2011, Appeal no 09-67896,
Bull 2011, 1, No 30) (France).

"'Communications Act, 1934 (US), s. 230 (D) (3); Communications Decency Act, 1996, s.

_223(1) () (2). _

%Fair Housing Council v. Roommate.com LLC 521 F 3d 1157 (9th Cir 2008)

Communications Act, 1934 (US), s. 230 (c); Communications Decency Act, 1996 (US). s.

223(1) (h) (2).

%John Doe v. Franco Productions 2000 U.S. Dist. LEXIS 8845 (ND IIL June 21, 2000) (US),

Nemet Chevrolet Lid, v. Consumeraffairs.com Inc 591 F 3d 250 (4th Cir 2009) (US) 252;

Dimeo v. Max 433 E. Supp. 2d 523, 529 (ED Pa 2006) (US); Carafano v. Metrosplash.com

Inc. 339 F 3d 1119 (9th Cir. 2003) (US) 1123; Parker v Google, Inc 422 F Supp 2d 492 ED

Pa 2006 (US) 500-01.

“Ben Ezra, Weinstein, and Co. v. America Online Inc. 206 F 3d 980 (10th Cir. 2000) (US)

986; Parker v. Google Inc 422 F Supp 2d (US) 500-01,
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The Doctrine of Chilling Effect: Imposing sanctions on such service provider,
produces a chilling effect®® as screening for problems from millions of users is
impossible.36 It is important to note at the outset thal governmental actions
against internet speech may be subject to challenge under the freedom of
expression clauses in international and regional human rights treaties, which

clearly apply to the internet.”’
The Existing International Framework

Currently, in the world, there are many countries where bans on internet speech
through legislation and customary religious laws for protecting people from
‘religious hurt” are widely imposed. Fot example, Pakistan has the higheg
number of ‘Blasphemy prisoners’ in the world, with its legislation permitting
even capital punishment.38 Around 22% of the governments around the world
have a blasphemy law, and the number is the largest in the Middle East with
around 70% of the Middle-Eastern countries crimina]izing blasphemy including
the use of sanctions against Internet Service Providers.’
sanctions clearly defy the right of free speech and expression as enshrined by
various international covenants such as the International Covenant on Civil and
Political Rights*, the Universal Declaration of Human Rights*’, the African
Convention on Human and Peoples’ Rights", the American Convention on
Human Rights™, the European Convention on Human Rights.*

Furthermore, another common feature of these legislations is the lack of safe
harbor provisions for ISPs that they exhibit. In Turkey and Malaysia, Internet
Service Providers can specificallzf be held liable for speech insulting religion
regardless of their involvement.*> This practice is followed even in liberal

B Zeran v. American Online Inc. 129 F 3d (4th Cir.1997) (US) 327.

*Reno v. ACLU 521 US 844 (US).

*'UN Human Rights Council, ‘Report of the UN’s Special Rapporteur on the Promotion and
Protection of the Right to Freedom of Opinion and Expression’, A/HRC/14/23 (2010),
available at:
http://www2.ohchr.org/english/bodies/hreouncil/docs/14session/A.HRC.14.23.pdf at 12-16
(last visited on March 15, 2015). :

**United States Commission on International Religious Freedom, ‘Pakistan Leads the World in
Blasphemy Prisoners’, available ar: htp://www.uscirf.gov/reports-briefs/ perspectives/
pakistan-leads-the-world-in-blasphemy-prisoners (last visited on March 15, 2015).

3("Doug Bernard, ‘More Govemments Using Internet to Enforce Blasphemy Laws’ (January,
2015), available at: hitp://www.voanews.com/content/article/2596619.html {last visited on
March 15, 2015).

“International Covenant on Civil and Political Rights, art 19.

“"Universal Declaration of Human Rights, art 19.

“African Charter on Human and Peoples’ Rights, art 9.

“ American Convention on Human Rights, art 13.

*“Buropean Convention on Human Rights, art 10.

“European Commission, ‘Regulation of Publications on the Internet and Suppression of
Crimes Committed by Means of Such Publications’, Law No 5651, Turkish Official Gazette
No 26030 (23 May 2007) (Turkey); Computer Crimes Act BE 2550 (2007) (Malaysia);

2015
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| racies with 2 harrowed history, like Germany and Isrgell, where an

5 -ritlmars religious sentiments are protected from all forms of n_dlcule z}?d all
v }lf] degrading speeches against religion are prohibited and punishable.

fypes ¢

. i en under constant scrutiny to pre-screen and censor such
ik IS;E:yh;zeli];ZIy to hurt religious sentin)ients and there has been a high
1 a‘sﬂagging’ and government overview of ISP activities with respect to
ut religion.47 This leads to thinning of .the line between_the

1o monitor content by ISPs and the threshold of non -1nv01vemen_t requ1reld
g incurring liability; and thereby completely dissolves any protection thz_s.t is
Er ngt(li by the ‘safe-harbour’ provisions in the legisi.ation.”’s This in turn gives
e ve censorship and creates a chilling effect.

13

| of
mla speech abo

fiee 1o excessi

Cunclusion |
Tl present outlook therefore is such that it neglects techn_ological impact, a?hd is
11l bent towards protection of belief systgms rather'than nghts. As a result, S}I;e
is ot only a dampening effect _op_effectwe assertion of rights but also on the
graplete utilization of human abilities through technological progress.

i it is proposed that a national law that restricts the frcedqm Qf
f;::}]: r;idug);pressic?n epspecially over the internet needs _t:_) be drafted_ kqepmg in
sy:ad two things — firstly that, it has to adhere the conditions and pnn.m‘ples put
foth by international law and secondly, t.hat it has to make provisions for
exemption of liability of intermediary providers who act merely as platformsi;
This proposition has become even more rele\'fant toda.t)i pecause the advent o
weial media has brought the same freedoms, rights, abilities and empowerments
i 4 new light; and has led to a challenge being posed to the conventional
difinitions in law.

Mence it is the need of hour that the scope of law keeps abreast with
ichnological progresses, as this will decide the course foF the forseeable future
it how we utilise technology for the betterment of our species.

Akdeniz and Altiparmak, ‘Internet: Restricted Access: A Critical As.sess!-ncnt of Intcrlnet
Regulation and Censorship in Turkey’ (25 October 2008); S. Tavernise, Turk_ey to A tcr.
Speech [Law’, New York Times (25 January 2008): . available . last
http:/lwww.nytimes.com/2()08/01fZSIworld/europelZSturkey.htrr}I (last visited on Margoos),
2015); Jeffrey Rosen, ‘Google’s Gatckeepers’, New Y'ork Timiés (28 Novembe_r_ . )
available at: http:llwww.nytimes.conﬂZOOSll1l30/magazme/30google—t.hmﬂ (last visited on
March .
"ﬁStrafges}eSt'zgggli) 1998 (StGB) (Germany), s. 130, 166; Israel Penal Law, 1996 (Isracl) Law
No 62 ) . .
ﬂMglgdg“lg::-y, ‘India: Digital freedom under threat? Online censorship’ c{vazlgflfztalat:
http:/fwww.indexoncénsorship.org/2013/11/india-online-report-freedom-expression-digital-
freedom-1 (last visited on March 15, 2015).
“Information Technology Act, 2000, s. 79.
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eric Drugs- Need of Bolar Provision

eric drug’ is a drug which is identical to a branded drug in dosage form,
d strength, route of administration, quality, performance characteristics

Bolar Exemption- Does S. 107A of
the Patent Act Require a Fresh Look?

-Ishita Agarwg;®

A Bru
ﬁlﬂz-.;itzlrl]ded use. It is a drug containing the active ingredients of but not
. ‘-gﬁly the same excipient substances as the pioneer drug m:?rke.:te.d un_der the
I'Ilflﬂd name.‘Despite the generic medicines being chemically 1ndlst1ng1lnshable
fom  their branded counterparts, they are ordinarily sold at considerable
Qiscounts from the branded cost because companies do not incur the costly
wiocrss of discovering a new molecule; instead they reverse-engineer the present
Wiug molecule that may or may not be patented. They also do nost have to prove
the safety and efficacy of the drugs through clinical trials."These generic
medicines cost about 5% of the price of identical drugs sold by US and EU
wharmaceutical companies.” Needs of majority of the poor population suffering
o fatal diseases in India, before the ratification of TRIPS agreement were
auctiched by these generic drugs. In the competitive Indian generic market, it is
f:»arative to harmonize the individual interest (patentee’s rights) and societal
\nieest (need for economical access of products to the society). The Bolar
ﬁn-vision under Indian Patent regime would permit generic producers to compete
amung themselves, securing continued availability of drugs at low costs for both

Untiestic and international market.”

Can pre-clinical tests for generic versions of patented drugs be conducted during
the duration of a pharmaceutical patent? :

Can generic companies use the original producer’s data to obtain their owy,
regulatory approval while the patent is still in force?

The answer to these questions lies in the Bolar Provision.'

In order to procure a marketing authorization for a new product, the producer of
the product must submit data to prove the safety and efficacy of the product. This
data is generated by conducting clinical trials and tests. Sometimes,
manufacturers of generic products may depend on data submitted by the original
manufacturer while applying for authorization for their products. However, in
doing this, they leave themselves susceptible to an infringement action if the
original product has patent protection. To address this legal uncertainty, Bolas
provisions have been inserted in the legal regimes of various countries. These
Bolar provisions establish the right of generic pharmaceutical manufacturers to
utilize the technology of a patented product before the patent expiry date and
without the consent of the patent holder, for the purpose of engaging in
preparatory acts with a view to procuring marketing sanction from drug
regulatory authorities upon expiry of the patent. Such use facilitates the entry of
generic competition in the market immediately after the date of patent expiration;
otherwise a generic competitor would be able to start its bioequivalence only
after patent expiry, which would result in ade facto extension of paten
protection. The Bolar Exception System was applied first by the United States.

Establishment of the Concept

Uized States: In 1984, the United States Congress enacted the Drug Pric%
Competition and Patent Term Restoration Act, also called Hatch-Waxman Act,

which amended the Federal Food Drug and Cosmetics Act. Its objective was to
hazmonize the contradictory interests of the patent owners in obtaining partial
pestoration for time lost on the patent tenure due to regulatory delays in the FDA
dporoval on one hand and the interests of generic drug companies on the other

aad.

Providing research exemption from infringement is as imperative as granting
exclusive rights to inventors. While exclusive patent rights encourage innovation
by providing economic incentives, research exemptions boost competitive spirit
and promote further progress in technology. A suitable balance must be struck
between the patentee’s rights and the exemption granted.”

.S, Department of Health and Human Services, “What are generic drugs?” available ai:
nttp:/ferww.fda.gov/Drugs/ResourcesForY ou/Consumers/
BuyingUsingMedicineSafely/UnderstandingGenericDrugs/ucm144456.htm (last visited on
March 13, 2015),

*Hvryan A. Gamer(ed.), Black’s Law dictionary 535 (Thomson West, USA, 8" edn., 2004},
‘Soumya Prakash Patra, “Critical Appraisal of Bolar Exemption with Respect to [ndian Patent
Act, 1970 available at: http://papers.ssrn.com/sol3/papers.cfm? abstract_id=1262712 (last
visited on March 15, 2015).

“laternational. Centre. for Trade and Sustainable Developroent, “Indian Parliament Approves
Controversial Patents Bill”, available at: hitp:/iwww.ictsd.org/weeklv/ 05-03-23/storvl.htm
{last visited on March 13, 2015).

Vikas Asawat, “Access to Affordable Medicines in the Current Patent Regime: An Indian
Perspective™ available at: http://papers.ssm.comy/sol 3/papers.cfm? abstract_id=1808605 (last
. visited on March 15, 2015).

11984 Act), 98 Star 1585.

‘IVB.S.L,LLB.

"The provision takes its name from Roche Products Inc v. Bolar Pharmaceutical Co Inc, 133
F. 2d 858 (Fed. Cir. 1984). The Patents Act, 1970, s. 107A is the corresponding provision in
Indian law.

*Kalyan Chakravarthy and Nandan Pendsey , “Research Exemptions in Patent Law” 9 JIPR
332- 341 (2004).
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The Hatch Waxman Act was passed by the US Congress in response o t
decision of the Court of Appeal for Federal Circuit in Roche Products Ine.
Bolar Pharmaceutical Co Inc.’ where the court held the competitor’s use of
patent for FDA approval of its generic version to be infringing in spite of the
that the generic drug was not to be marketed until the expiration of the patent.

]
Illr
1
fau

The Act introduced a process for a new drug application (NDA) that extended the
patent tenure after the grant of FDA approval and created an abbreviated new
drug application (ANDA) for generic manufacturers to obtain FDA approval ! S
156 provides for extension of the patent term for compensating the time lost j;
FDA approval. By virtue of s. 271(e)(1), generic companies were permitted
conduct research on patented drugs before expiration of the patent, til] the
experiments were “reasonably related to the development and submission of
information under a Federal law which regulates the manufacture, use, or sale of
drugs or veterinary biological products”. However, the interpretation of the terim
“reasonably related” in this bolar provision was very subjective and was brough
before the US Supreme Court in Merck KGaA v. Integra Lifesciences I, LidV
which clarified that “Section 271(e)(1)’s exemption from infringement extends tg
all uses of patented inventions that are reasonably related to the development and
submission of any information under the FDA,” and that “this necessarily
includes preclinical studies of patented compounds that are appropriate for
submission to the FDA in the regulatory process.” The Court held that s,
271(e)(1) applies to preclinical in vitro and in vivo studies intended to obtain
information on the “pharmacological, toxicological, pharmacokinetic, and
biological qualities of the drug in animals”. The Court in this Jjudgment
interpreted the term “reasonably related”, establishing that generic manufacturers
are allowed to carry out various preclinical tests on patented drugs in order to

collect data for FDA approval, so as to prove the safety, efficacy and various
qualities of the drug.

In India, the manufacture, sale and import of drugs is regulated by Drugs &
Cosmetics Act, 1940. Unlike the Hatch Waxman Act, the Drugs & Cosmetics
Act contains no special provision for approval of generic versions of patented
drugs or for extension of the patent term for compensating the time lost in FDA
approval.

Canada: Following the US, Canada also took significant steps in this direction
by introducing the “regulatory review exception” and the “stockpiling exception”
ins. 55 of the Canadian Patent Act. The Canadian law was challenged by the EU
through a complaint to the WTO. WTO however upheld the Bolar exception to

%733 F.2d 858 (C.A. Fed., 1984).
"The Patents Act, 1970, 5. 107A.
"'[2005] 545 U.S.193.
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L cnformity with TRIPS.'? S. 55.2(1), or the “regulatory review exception”,
jncon dian Patent Act permitted all activities related to the development and
IM-L .ana of information required to obtain marketing approval for
.,.-;.\-.iontical products, carried out by a third party without the consent of the

tl;g;lder at any time during the patent term. Ss. 55.2(2) and (3) or the
: Jing”  exception allowed manufacturing and stogkplﬂmg of
H“. mﬁcals during the six months immediately before the expiration of the
p Jbe:tent period. Under stockpiling exceptions, competitors are pennitte.d to
£ }:F;clt)ure patented products during a certain period before the patent expires,

the products cannot be sold unless the patent expires.

be findings of the panel adjudicating this disPute was that while the “_regulatolry
e exception” i.e., s. 55.2(1) of the Canadian Patent Act, was consistent with
Caniida’s obligations under TRIPS, ss. 55.2(2) and (3), the s_tockplhr}g faxceptlg?,
Em].uted the TRIPS provis_ions, l%‘ince it amounted to excessive restriction on the
patent owner’s exclusive rights.

[RIPS Agreement: Art. 30 of TRIPS allows member nations to impose certain
:-igsrrictions on exclusive right of a patentee. Art. 30 states:

“Pyities may provide limited exceptions to the exclusive rights cor.lferrefcl by a
\patent, provided that such exceptions do not unreasonably confhcy W_’Ith the
‘wornal exploitation of the patent and QO not unreasonably_ _pre]uc!we the
'I.:g:-timate interests of the patent owner, taking account of the legitimate interests
‘ol third parties.”

Thi Doha Declaration emphatically declared - that TRIILS does not restrict
'M:;mbers from taking actions to safeguard public health™. Arts. 7 a1.1d 8 of
TRIPS necessitate that WTO Members must ensure that the .lf':lws give due
cansideration to issues like preservation of public health and nutrition and do not
soiely serve the interests of intellectual property owners.

Rolar Provision in India

The Patent system in India is governed by the Patent Act of 1.979' The Pat‘entl
{Amendment) Act 2002 expressly provides that it woulq not be mfrmgemer.lt if a
patented product is used for generating data for submission to an authority, if
pequired under any law. The Bolar provision was altgproved by the .Government to
meet the mandates posed by ratification of TRIPS . S. 107A was incorporated in

“World Trade Organization, Report of the Panel: “Canada- Patent Protection of
Pharmaceutical Products”, WT/DS114/R, para 7.3, available at: http://www.wto.org/english/
tratop_e/dispu_e/7428d.pdf (last visited on March 15, 2015). . .
“Ricardo Melendez Ortiz and Pedro Roffe (eds.), Intellectual Property and Sustainable
Development- Developing Agendas in a Changing World 110-111.

“Doha WTO Ministerial Declaration, WTO Doc. WT/Min (01)/DEC/1 (November, 2001).
“Agrcement on Trade-Related Aspects of Intellectual Property Rights, Marrakesh Agreemir;t
Establishing the World Trade Organization, 1869 UN.T.S. 299, 33 LLM. 1197 (Apr. 15,
1994).
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the Act, so as to administer a research exemption which was in conformig "
the leverages given under TRIPS'S, Subsequently, the 2005 Act brought even g
act of ‘importing’ within the ambit of this provision,

S. 107A(a) of the amended law states:
“Any act of making, constructing, using, selling or importing'” ¢

invention solely for uses reasonably related to the develp
submission of information required for th

in a country other than India, that regulates the manufacture, constryct;

ion,
use, sale or import of any product shall not be considered as gy

infringement of patent rights”,

India being a developing country and one of the highest manufacturers
medicines, the Bolar provision can be justified by the Doha Decl
continuous need for providin
be had to certain US decisions where
exemption when the sole motive was to
intellectual demand.'®

Recent Developments in India

Lately there have been numerous cases regarding the grant of marketing
approvals for peneric versions of patent drugs. DCGI (Drug Controller General
of India) granted marketing approval to

Cipla for the generic version of an
anticancer drug Tarceva for which Roche held an Indian patent. Following the

receipt of marketing approval, Cipla launched the generic drug in the market ip
violation “of the patent rights of Roche. This judgment marks a significant
watershed in Indian patent history." The Judge acknowledged that while Roche

had established a strong case, the public interest and lower pricing of Cipla’s
drug tilted the balance in Cipla’s favour.

In another case, Cipla applied for marketing approval of generic version of
Bayer’s cancer drug Nexavar. The DCGI however rejected Cipla’s application in
an ex-parte order. Cipla sought revocation of the order and the division bench

ruled against Bayer, thus paving the way for launch by Cipla.?*The argument

made by Bayer was that DCGI cannot grant an approval for any drug which is

likely to violate an existing patent right. Interestingly, in India there is no
provision that links the patent office with the offices of health and regulatory

"Aakshita Bansal, “Critical Eval
Law Mantra Journal (2013).

""As amended by the Patents (Amendment) Act, 2005,

"“Madey v. Duke University 307 F.3d 1351,

°F. Hoffmann-La Roche L1d and OSI Pharmaceuticals, Inc. v Cipla Lid CS (0S) No. 89/2008

, and C.C.52/2008 before the Delhi High Court, decided on 10 September, 2012,

“Bayer Corporation v. Union of India, 1.P.A 44312009, available ar: http://lobis.nic.in /dhe

/SMD /judgement/09-02—2010/SMD09022010LPA4432009.pdf (last visited on March 15,
2015).

uation of Bolar Exemption in Indian Patent Law” (1) (Issue 3)

Pateny
Dment !
e time being in force, in Indiq 5

of generje
aration ang
g economical medicines. However, regard must algy
Court rejected the defence of Bolar
carn profit and not to satisfy curiosity g;
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ined from granting approval for generic
jes. Flenc® DC%I iar;no;\/][):r:)it;?jn 8. 107-:3; distinctly 'exempts .from
g of paemied fl;nik'ing using or importing a patented ll'lVCIltl()lil., in so
ant, a0y 80 1 to acq,uire information for drug reg_ulatory ‘applmauor;

et essentlalhi High Court correctly stated that if Bay:cr‘ s plea wa

B DCGI.lgh:n]cjlznnine the very spirit of the Blolar ;govgx:;?;; f){ferz;:
. i would be in clear abro _
pipdicton O 1a1 0'? ;tgﬂ{‘hl;ngsgferi?ggm too dismissed Bayer’s appeal against
HN}S of s. -

1 High Court’s decision on Bayer's plea for patent linkage.
ml'm 1

‘ i ’ means. Patent linkage
. discuss what ‘patent linkage’ mear 's patent
3 1S'lmp0rt:i?rtictodrug market approval with the ongl_nal dr:ficsvg:sion
= liinkm%efteexists ‘marketing approval is not grﬁe 'g'ltlonﬁiwg%lCGI used to
s, [f 2 P i d or is discovered to be invalid. Th W ) : t
e ]J]fztﬂflt hiing}r(gﬁs ‘authorizing goods to be marketec: g];:il:t Wllfzigily
marketing ; infringed a lawfully grante .
o I ch goods infringe \ tents
igatins "Vh]?ztll\lfzrb:::n dgemanding to harmonize laws, so that C::\llilsp ?mder
£ Iéldlilhe Patents Act are not undermined by marketlng aplt)) -
nted under d Cosmetics Act during the patent tenure. drog approval
DrugSﬂ a];le required to deal with patent issues while handling drug
frequently

Afiplications. . Hetoro Pharma. sought regulatory
1 imilar case, generic company he . . drug for
> anothf;l' Slm];lgGI for the generic version of Dasatinib, an anslii?]crg o Ign dia
!Effr?lvgrifs(t):ll Myer Squibb (BMS) held a patent. Bil:l,[:ﬂr:::i,:‘;pplication vefore
iwtic - . i from pursu - .
A lief to restrain Hetero aking, selling,
secking ex parte relhierl 1t staved Hetero Drugs Ltd. from making,

5 Dt?G'I‘ Th: E:;léitilgghﬂio?nedicfne.n The decision created unrest amongst
(hstributing 0

|udicial manner of enforcing the much debated patent-linkage system.
(K}t

‘Need of Review

i i ic companies, it
Though the Bolar exemption is predomlgantly aimed atdsfn;;c - pS. o
7 t(;mgis to activities relating to submissmr} of data under = o,
u)r(ovides an exemption, for meeting requirements un
p 2

cuse
i tors would get an ex
i i i and unnecessary. Inven _
e e e the s that their activities are required under some

t under the pretext wragier
i Em(t:mlaCh 'ii;agrlnote country. The pitfall of a broad research exemp
remote law i .

i Deliberation”™ 15
i i ia: Scenario and Need for
# Anshul Mittal, “Patent Linkage in India: Current

JIPR 187-196 (2019).
“Bristol-Mayers Squibb
on 19 December 2008.

v Jietefo D’ ugs Ltd. befo!e DEHH Iilgh Coult, €x palte Ol‘del passcd
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e drug industries. A balance has to be created, so that a perfect base of
ity is proved, for the company to reap benefits and also for the society to use

nvention for development in the field.

activities that abet in securing information essential for drug approval unde; 4
particular law. The exemption should be restricted to drug approval within g
country as patent protection is territorial and rights under it would be underminyy

if exemption is allowed with regard to a foreign law.” \lreover, monitoring the abuse of Bolar exemption has become increasingly

4 The term ‘uses reasonably related to the development’ in s. 107A is a
. tive expression not defined in any statue. An argument can be put forward
s 1 ‘what 2 reasonable use is. Can production of exorbitant quantity of drugs and
hee:uent stockpiling be permitted under the pretext of ‘uses reasonably related

Because of the Bolar provision, even if there is a product patent for a drigg
molecule, generic drug manufacturers can utilize the patented invention fy
getting marketing approval for their version of that drug molecule. To balang

this _provision, the Indian Government is considering amenqmg the law 15 Jivelopment’? Can regulatory authorization be granted for a drug that has
pr0V1d264 data exclusivity provisions to those who seek marketing approval fiy . than 10 to 15 years of patent tenure left? Sometimes, generic companies
drugs. ¢ acquiring marketing approvals ultimately laonch the product in market,

ininnging the patentee’s rights. Hence, Indian patent law raises many issues that

Data exclusivity refers to the time period after approval of a new drug before j ;
s be addressed.

competitor can use the data submitted in the original approval process, for iy
drug approval application.”” Hence, data exclusivity essentially prolongs fhe
tenure of monopoly rights of the patentee. It becomes imperative because the
most inventive products normally take extremely long to come to market due
lengthy pre-marketing product development, clinical tests and regulatory
approvals. The patentee is unable to utilize its entire patent tenure {0 recover the
cost of developing that product, making the extension of patent tenure essentis|
for the patentee. However, the Indian Patent Act does not offer data exclusivity.
This lack of data exclusivity enactment might discourage the Indiup
pharmaceutical industry in investing in research and development of drugs and
might also engender clashes between pharmaceutical companies and local
generic companies26.

Art. 39(3) of %‘RIPS implicitly provides for the data exclusivity shield by
providing for protection of such data against unfair commercial use and
disclosure.”” Hence, the Indian law ignoring data exclusivity protection, whilk
providing for Bolar exemption has come in for criticism by drug companies and
developed countries. Data exclusivity systems in the US and countries in the EUL
for both medicines and agrochemicals were adopted before the TRIPS
agreement. Absence of data exclusivity is one of the primary threats to the Indiaf
patent system since its nonexistence is leaving the branded pharmaceuticyl
industry unguarded. Hence, for fulfilling international requirements, appropriaté
amendments to the law need to be made, so as to ensure protection of patert
rights, resulting in encouragement for research and development, and growth of

Conclusion

amendment that introduced the Bolar provision into the Indian patent
i;gjlne23 was a very welcome modification. The Bolar provision aspires to
Nurtnonize contrasting interests of multiple stakeholders, including domestic
sencric manufacturers, domestic research and the developing society, foreign
mulsinational pharmaceutical companies, civil community groups and intellectual
Fuq:uerty lawyers. However, the absence of judicial analysis on the matter is
miving manifold criticisms against the provision. The problems of data
exclusivity, stockpiling are a few of them. Development of a drug and marketing
Wl 1nkes a long time, owing to delays caused in procuring approvals from the
suthorities. Even before a pharmaceutical company can reap the benefits of its
iscovery, generic manufacturers obtain approvals for their cheap bioequivalent
0f the drugs based on preclinical test data done by the patentee pharmaceutical
Lompany, putting genuine drug companies in a disadvantage. So, we have to see
the importance of data exclusivity here. A balance has to be created,probably in
e manner enforced under the US Patent laws as has been discussed earlier, so
{hat a perfect base of equity is proved for the company to reap the benefits and
4ls for the society to use the invention for development in the field.

“The Patents Act, 1970, 5. 107A.

*International. Centre. for Trade and Sustainable Development, “Indian Parliament Apprové
Controversial Patents Bill”, available at: hitp://www.ictsd.org/weeklv/ 05-03-23/storvL.hus
(last visited on March 15, 2015).

PLudwig S R, “The Medicine Chest: Data Exclusivily- A Necessary Form of Intellectutl

%Property”, Intellectual Property Today, August 7, 2007.
Agreement on Trade-Related Aspects of Intellectual Property Rights, Marrakesh Agreemell
Establishing the World Trade Organization, 1869 UN.T.S. 299, 33 LL.M. 1197 (Apr. 1%
1994}, :

“See TRIPS Agreement, art. 39 (3).

“The Patent (Amendment) Act, 2002.
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Analysis of TRIPS with Special Reference to its
Impact on the Health Sector in India

Arts. 27(2); 30 and 31 deal with exceptions.

satent Protection

we objective of TRIPS is to promote 'effecti‘ve apd adequate protection of
JJiectual propert;/ rights' and to ‘reduce distortions and impediments to
' er-ational trade’.” Thus TRIPS seeks to promote technological innovation in
yeder to increase transfer of technelogy which in turn is expected to enhance
" winl and economic welfare. Art. 29 of the agreement makes a provision for
.ing national laws of member states, requiring the applicant to disclose the
_vention in such a manner that it can be carried out by any person in that field.
T 5, instead of keeping secret the discoveries made and the processes used, the
Jicant is expected to disclose this information in such a manner that it is
ible for others in the field to simulate the process. The strict enforcement of
_Lient rights ensures that the commercial interests of the inventor are protected.
ferring of exclusive rights induces inventor to disclose his discoveries and it

-Mukta Sarh,"

TRIPS or the Trade Related Aspects of Intellectual Property Rights is g
agreement seeking to bring uniformity in the national laws of the member stayy
regarding protection of intellectual property. The TRIPS Agreement is annex ¢
of the Marrakesh Agreement establishing the World Trade Organization, signeg
in Marrakesh, Morocco on 15 April 1994." Ratification of TRIPS is 4
compulsory precondition for membership of the WTO. The TRIPS agreemey
deals with protection of intellectual property rights with emphasis on minimuy
standard of protection and enforcement measures to be adopted by all membe;
states by making modifications in their national laws.

The matter of application of the TRIPS agreement to inventions of cruciyl
medicines has been a matter of great controversy. There are serious differences
between the developed and the developing countries on this subject, with the
developed countries demanding greater compliance by the developing countries
with the patent registration norms in this field, and the developing countries
resisting this demand on grounds of public health. This concern led to the Dohy
Declaration in November 2001.

An. 27 interprets the meaning of ‘patentable subject matter' and includes both
lﬁﬁmesses and products without any discrimination on the basis of any variable
fautors, This provision is dealt with in greater detail in the next section. But it.is
ﬂpﬂ,inent to mention here that it provides for a wide application of patent

rozection.
" An. 28 deals with the ‘Rights Conferred on Patent holders’ which include certain
sucusive rights. These rights in case of product patents include the right to
Cprevent third parties not having the owner's consent from the ‘acts of making,
\winng, offering for sale, selling, or importing for these purposes that product.' In
‘v of process patents, patent holder has the right to prevent third parties not
Waving the owner's consent from the acts of using, offering for sale, selling, or
Amporting for these purposes at least the product obtained directly by that
sra-ess. Thus strong measures are included for the protection of rights of patent
Jiblders. These measures are intended to encourage innovation.

The generic drugs industry in India is one of the largest in the world. Any
change in India's policy will impact this generic drug industry. Any change i
policy will also impact thousands of patients in India and also in otha
developing countries.

This article seeks to analyse the impact of TRIPS on the health sector. With thil
aim it first deals with the objectives of patent protection. It then goes on
discuss in detail the adverse impact of the agreements relating to patents. The
utility of the exceptions to the implementation of patent norms mentioned in th#
TRIPS is then discussed in detail. Finally a brief glimpse of the legal position i

India is provided. N .
Sitietimes there may be a second or third invention succeeding the first that

' _litnproves the quality or applicability of the first or which increases efficiency in
pduction. The TRIPS agreement makes it obligatory for these successive
Anfvators to acquire the consent of the patent holder in order to develop the new

Relevant provisions of TRIPS

The relevant articles relating to Patents in TRIPS can be classified broadly intj
three groups-

a.  Arts. 27, 28, 29 and 33 deal with subject matter, process of application, pntct
rights conferred and term of protection. Art. 34 deals with burden of ﬁu!ia is one of the countries from the developing world which has over time
proof. ﬂ;\feloped a strong pharmaceutical sector. The laws relating to patent in India
b. Arts. 65 and 66 deal with transition period. have _historically given a narrower application to intellectual property rights
liwing pharmaceutical companies to make modifications in the manufacturing
Process to prevent application of patent restrictions. These companies are usually

*MB.S.L,LLB.
YAvailable at: www.wto.org/english/docs_eflegal_e/27-trips_01_e.html (last visited on Marh
15, 2015).
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secondary innovators whereas pharmaceutical companies from the developey
countries are the primary innovators.

ent holders under this agreement have no obligation to invest in the
Sonk:y in which they apply for the patent. T"his_has led to change in the concept
of working of patent'. 'There is now no obligation on patent holders to produce
" roduct in the country granting the patent. The patentees may thus prefer to
skt the dmgs.'6 The author believes that the principal objection to this is that
Linacted drugs are usually more costly as compared to their local counterparts.

g

W ¢ xension of this argument is to view whether the proceeds and profits eamed
by il patent holders are utilised for development of drugs to fight diseases. This

:11‘-! rwii'[

Broad application of IPR tends to provide incentive to the primary innovatoy
and curtail the freedom of the subsequent ones. By giving this brogg
interpretation, TRIPS provides incentive to pharmaceutical companies to b,
primary innovators instead of secondary ones. It is also claimed thy
pharmaceutical companies from the developing countries indulge in what i
called 'reverse engineering’ of products produced to find out the process apg
ingredients and do not invest in Research and Development which allows them ¢, & i area of concern for the developing countries as they claim that adequate
sell the same at very low prices. This leads to large amount of losses to the sscarch is not done by big pharmaceutical companies in developing drugs for
primary innovators and discourages research. The TRIPS agreement intends . fighting diseases prevalent in these countries. It is observed: [ilncreased profits
rectify this anomaly. The modifications of Indian patent laws made fo; yre 0t utilised for doing research into poor people's diseases. Thus there is no
conforming to the TRIPS will thus have a serious impact on the pharmaceutica &,wﬁ;_"

. ether this sect i formation fi i . . .
2223;1rda‘zhinno iators se :irn ;;;g;;l;lzetsomﬁisiou;ﬁ; ™ on from being Ancther import_ant aspect is the period of patent protec‘:tmn. A_rt. 33 relates to the
jerra of protection. It states that- 'The term of protection available shall not end
hefore the expiration of a period of twenty years counted from the filing
datz.® This increased period of protection is considered to delay the availability
ol low cost medical aid to the poor. The impact of reduced choice of sources of
phmrmaceuticals is an issue of concern. The basis of this criticism is that
incigenous firms or generic companies will be prevented from manufacturing the
pwented drugs for a longer period of time. 'TRIPS agreement obliges all
covintries, irrespective of whether they are rich or poor to grant patent protection
for twenty years. The poor countries suffer from inadequate medical staff,
iudequate infrastructure, and lack of state financed health care and health
insurance schemes. This will further delay availability of inexpensive drugs on
which the health services of the developing countries and poor people dept:—:nd.‘9

Adverse impact

One of the important objections to the agreement relating to patent is that q
would create monopoly leading to price rise, and would hinder access to
lifesaving drugs to millions of people who are unable to pay such high prices. I
has been observed: '[i]t is true that under any kind of intellectual property righi,
the price of that particular commodity will be high. This is due to the reason that
monopoly price is always higher than perfect competition prices.” Art. 27 states
that- 'patents shall be available for any inventions, whether products or processes,
in all fields of technology, provided that they are new, involve an inventive step
and are capable of industrial application.” It further goes on to state that- ‘patents
shall be available and patent rights enjoyable without discrimination as to the
place of invention, the field of technology and whether products are imported or
locally produced’.’ Thus the patents are now made available for both products
and processes.

Asiother important provision relates to reversal of burden of proof in civil cases
at provided by Art. 34 of the agreement. Art. 34 provides that-" For the purposes
of civil proceedings in respect of the infringement of the rights of the owner
referred to in paragraph 1(b) of Art. 28, if the subject matter of a patent is a
process for obtaining a product, the judicial authorities shall have the authority to
order the defendant to prove that the process to obtain an identical product is
tlifferent from the patented process. n10

Further patent shall be granted irrespective of place of invention and place of
production. This insures uniformity, non-discrimination and protection of
intellectual property rights globally. But its application in case of crucial, life
saving drugs raises certain problems.

*Shyama V Ramani, Augustin Maria, "TRIPS; Its Possible Impact on Biotech Segment of the
Indian Pharmaceutical Industry", EPW 675-683 February 12-18 available at
http://www.epw.in/special-articles/trips-its-possible-impact-biotech-segment-indian-

"Dr. 8.V. Pulla Reddy, "Trade Related Intellectual Property Rights (TRIPS); Need to impose

pharmaceutical-industry.html (last visited on March 15, 2015) _ obligations on the patentees of pharmaceutical products” Vol. 29 (1) IBR 13-22 (2002).
*I'rade Related Aspects of Intellectual Property Rights, annex 1C to the Marrakesh Agreemen: Ibid.

establishing the World Trade Organization, signed in Marrakesh, Morocco on *Ibid,

15 April 1994 ’
*Ibid,
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‘The onus of proving that the process used by enterprise is totally different i
the patented process would lie on the defendant and he will have to
is not guilty of infringement.""!

Lastly it has been noted that many pharmaceutical companies engage in ‘ever.

greening’ which means updating patents to receive extended monopoly. S}
changes are made in the product and it is presented as new in order to enh k

NOVARTIS case.
NOVARTIS case

On April 1, 2013, the Supreme Court upheld'? the Intellectual Propery
Appellate Board’s decision to deny patent protection to Novartis’s application
covering a beta crystalline form of imatinib —the medicine Novartis brands
Glivec and which is very effective against the form of cancer known as chroni
myeloid leukaemia (CML)."* Novartis lost a six-year legal battle after the coyy
ruled that small changes and improvements to the drug Glivec did not amount 3
innovation deserving of a patent.'*

The Court considered that the application for patent fell under the concept ¢
ever-greening on the basis that the drug was not significantly different from the
older version as required under s. 3(d) of the Act. This decision was hailed by
activists working in this field for ensuring access to lifesaving drugs to poat
people, and criticised by those in the pharmaceutical industry on the basis that i
discourages innovation.

Transition Period

Art. 65 of the said agreement provides for a transition period after which it s
obligatory on member countries to enforce the patent norms laid down. In case of
developing countries this transition period is five years which may in some cases
extend to ten years. In case of LDCs it is ten years. This is to enable them t
make amendments in their national laws and to set up the requisite infrastructure
to enforce these provisions and also to prevent the burden that would otherwise
be cast on them had there not been such a provision. However it also needs to be
noted that there has been no substantive change in the standard of living of poor
people in these countries; and thus the transition period does not reduce the
concerns about the impact of rise of prices of life saving medicines. It can also be
argued that ten years is far too short a period for the underdeveloped countries to

" bid.

"Novartis AG v. Union of India, AIR 2013 SC 1311.

”’“Why Novariis case will help innovation” available at: www.thehindu.cony/ opinion/...
novartis-case.../article4617473 ece (last visited on March 5, 2015).

““Novartis denied cancer drug patent in landmark Indian case” gvailable at:

www.theguardian.com/.../novartis-denied-cancer-drug-patent-india (last visited on March 15.
2015).

2|5

Prove tha; e

3 ) X Alice
term of patent protection. However in India attempts of ever-greening have besy

restricted by the existence of s. 3(d) as affirmed by the Supreme Court in fe
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. 2 level of development whereby their citizens would be able to pay the
g m_ rices envisaged, even if it were assumed that these countries have a high
| ",rfpgrowth- In reality, many of the LDCs suffer from political instability
ﬁi-lg a high rate of growth impossible.

Further the provisions of this article are made valueless due to pthgr articles
et require acceptance of product and process patent applications with
*hml.diate effect and which state that term of protection commences from date of
ﬁii:.: of patent. It has been observed: Ttlhis provision for transitional period has
hgn%vinually invalidated by the provisions in Art. 70.8 of the TRIPS agreement
which insists member countries to provide for means for acceptance of product

. . . 15
patent applications with immediate effect.

Jucn though India was not required to comply with the prqduct patent
feyuirements of TRIPS until 2005, it was mandatf?d to create a maithox for the
filiry of patent ap?lications that would be examn?ed when the’200|5 changes
cume into effect S Further countries are required to provide 'Exclusive
- Macketing Rights' to patent holders for five years.

Exceptions to application of TRIPS: are they actually Useful

“Ihe agreement provides for certain exceptions. Art. 27.2 ajuthorises members to
gaclude from patentability those inventions preventing the .commermal
exploitation of which is necessary to protect human, animal or plant life or health

¢ic. There is however debate on how this provision is to be 1nterpreted.. It has
heen argued that medicines such as drugs.for AIDS should be subject to
gxceptions under the TRIPS since these products are necessary to protect Qubhc
health. However, rejoinders have been voiced arguing that Art. 2:[7.2 simply
iieans that dangerous products should be excluded from patentability.’

Fisther Art, 30 deals with Exceptions to Rights Conferred, and states: Members
iy provide limited exceptions to the exclusive rights con.ferred. by a patent,
provided that such exceptions do not unreasonably conflict with a r'lt')rmal
eaploitation of the patent and do not unreasonably prejudice the legltlmz.ite
Incerests of the patent owner, taking account of the legitimate interests of third
parties. "'

Hiwever there is no illustrative list of conditions in which intellectua.l property
fights can be curtailed. Thus there is great ambiguity in the interpretation of this
Provision.

“lbid.
RV K. Unni, "Indian Patent Law and TRIPS: Redrawing the Flexibility Framework in the
Context of Public Policy and Health" available at: www.mcgeorge.edu / documents /.../
_ziobejune2012_indianpatentlaw.pdf (last visited on March 15, 2015). . ]
""Saurabh Chandra, "Impact of TRIPS over Indian Patent Regime vis-a-vis Indian
L ;f}grmaceutical Industry” 2 GJLS 2321 (2013).

hid.
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The Doha Declaration of 2001 further seeks to address some of these Problepy
The Preamble states- The Doha Declaration recognises the gravity of the Pubje
health problems affecting many developing countries and Least Developﬂd'i
Countries (LDCs) especially those relating to HIV/AIDS, TB, Malarta and
epidemics.”"® It provides an extended period till January 2016 to the LDCs .
implement these provisions. This is a welcome extension but is still not adequa;-g;
to address the public health problems which wait to occur. It only seeks to delay
the occurrence of the same.

Further the declaration states that- 'We agree that the TRIPS Agreement does ny
and should not prevent members from taking measures to protect publjs
health...”® further it states that- 'Each member has the right to grant compulsory
licences 2a]nd the freedom to determine the grounds upon which such licences ap
granted.’

Compulsory licensing is the granting of a license by a government to an applican
allowing him to use a patent without the patent-holder's permission, The
government can grant licenses for patent use in situations where the patent-holdes
is either not using the patent within the country or is not using it adequately.

However this provision relating to compulsory licensing is subject to the
provisions of Art. 31 of the TRIPS agreement. Art. 31 deals with 'Other Usa
Without Authorization of the Right Holder'. Clause (b) of this Art. states that.
'such use may only be permitted if, prior to such use, the proposed user has made
cfforts to obtain authorization from the right holder on reasonable commercial
terms and conditions and that such efforts have not been successful within :
reasonable period of time. This requirement may be waived by a Member in the
case of national emergency or other circumstances of extreme urgency or in cases
of public non-commercial use.” Further, clause (f) states that- 'any such use
shall be authorized predominantly for the supply of the domestic market of the
Member authorizing such use;*

This provision restricts compulsory licensing predominantly to domestic use.
Parallel imports of generic drugs are not allowed. Thus many developing
countries in which generic drugs are not produced, but which depend heavily on
the import of these goods will be severely affected by the provisions of this
article. India being a primary supplier of generic drugs to many developing
countries will not be able to export large quantities of drugs which will adversely
impact the generic drug industry in India. The production capacities of these
generic drug industries will be adversely affected, leading to a rise in the prices
of drugs in domestic markets.

Ibid.

“rbid.

*\Ibid.

Ford Sara M., "Compulsory Licensing Provisions Under the TRIPS Agreement: Balancing
Pills and Patents" 15 AUILR (2000) at 941-974.

23y
Thid.

“Ibid.
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gul position in India

¥ first amendment was made to the Patents Act, 1970 in 1999 followed by an
S8 iment in 2002. The transitional period in case of India got over in 2003,
s uc Patent (Amendment) Act, 2005 was introduced. Tt brought in some
. with respect to application and term of patents w1t.h the purpose of
E;g compliance with the TRIPS agreement. The changes 1n.cluc_le provisions
o 'p*-g,duct and process patenting, longer term of patent protection i.c. 20 years,
L changes in provisions regarding cornpuls_ory licensing. B_efore this
L Jment, Indian process patents granted in the field of pharmaceuticals lasted
Yor cnly five years from sealing, or seven years from the date of the patent,
g never was earlier, but the term of all other patents was fourteen years from
tiate of the pat\ent.25 There was also no provision for product patents for
.naceutical, food and chemical-based products. These sectors were only

|ndia is a primary supplier of generic drugs to other devclop_in_g countries in
«i. and Africa, this amendment will also impact poor people living there who

UHowever, as has been already noted, ever-greening is discouraged in Indif:t,
_Jiie:npts to indulge in the same are scrutinised and patent is not to be granted in

iy case where ever-greening is suspected.

Conclusion

Thi: TRIPS is an agreement seeking to promote innovation by prox'fiding stfict
wnforcement of intellectual property norms. However its application to 11.fe-
“waving drugs is an issue of concern as it prevents many people from having
" jccass to the same. A balance needs to be brought al_aopt between the need to
“gncourage research and the protection of the right of millions gf people to access
“iffordable medication. Taking into consideration the different levels of
‘Je-elopment in different countries resulting in a vastly inequltable_dlstnbutlon of
“weulth and a major gap in purchasing capacities, it woqld !Je unjust to apply a
uniform legislation for protection of patent rights_ in this fl.eld.'Th? agreement
provides for some degree of flexibility in the drafting of legislation in t.h;s field.
Tle Doha declaration also addresses some of the concerns. But the provisions are
Cinadequate as has been illustrated in detail in this article. Thus it wou_ld l?e
“Advisable either to carve out an exception with respect to patent protection in
tuse of life saving drugs as a category or to expect differcr!t.levels o_f patent
protection in different countries making more specific provisions wh}ch give
ii:tonomy to member states to make certain exceptions taking into consideration
the special circumstances and the health policy in the country. .

Cine aspect that needs to be discussed but has not been discussed as it does not .he
uarely within the purview of the topic is the impact of TRJ:PS on drugs \_Jvhlch
e not essentially life-saving but which are essential to maintain health in the

—

“The Patents Act (Act 39 of 1970).
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long term. Non- availability of such drugs can lead to severe medical injury
the long term. 5 i

With respect to India it can be said India has amended its IP laws to brin
in conformity with the TRIPS in order to fulfil it obligations. However a

Cyber Squatting: The Internet Shakedown

-Aanchal Lamba"

t . . . .
 tham o often does one visit the internet? The answer to this question makes us

- . . ttermm, . , . .
are being made in India to protect the rights of the patients. In the Novartisl:-,l- isr dependence on the internet. This growing use of the internet has not
the Supreme Court made it clear that any attempt of ever-greening shall g k- Jipfluenced all sectors of the society but also caused a drastic change in the
successful. . bq *w business trends. The internet is used by brands as well as individuals to
. i, sell, promote and introduce new products and services in the cyber

\ Moreover, various business models are introduced via the internet, and it

. as a catalyst for business growth. As a result of these opportunities that
et provides us, the world is witnessing a new change in the field of
unications and connection. Along with this opportunity of limitless growth,
space also has to bear the brunt of cybercrimes and unlawful activities.
borcrimes and Cyber piracy encompass many forms of deceptive internet

¢ purpose of understanding cybersquatting, it is essential to comprehend
yechnical background on which this crime breeds. While finding information
he: internet, the address that one keys in for reaching a website is the domain
 Domain names are words or phrases (e.g.. www.google.com) that
gote for and correspond to IP addresses. IP addresses are a string of
jhers separated by a period, e.g., 192.168.0.2. These numbers are like
“ullresses that provide a signal to the computer that tells it where to look for the
Jnfonnation being requested. Since it is difficult to remember these numerical
ucnces, domain names are used. The TP addresses and their corresponding
‘duimain names conjointly comprise the Domain Name System (DNS). Domain
‘Nume System is administered by the Internet Corporation for Assigned Names

‘torroration that has responsibility for Intemnet Protocol (IP) address space
tcation and domain name system management." ICANN manages and

dled by numerous domain name registries situated in various countries
‘wind the world. Domain names are registered on first-come-first-served basis.
hils allows opportunists to “squat™ over domain names.

'_ bersquatting entails purchasing domain names that include another’s
Ff.i_zul.*:mark, in the hope that the trademark owner will purchase the domain from
it squatter, i.e., the person who acquires the domain name, for a price much

—

IWBSL,LLB.
- Aichives, The Internet Corporation for Assigned Names and Numbess, .available at:
_http:llarchive.icann.orgl tr/english.html (last visited on March 15, 2015).
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beyond the amount that the squatter paid for registration. In simple Words, gyl

squatting is the act of registering a domain name that is the same

confusingly similar to, the trademark of another with the intention of Selling:'ﬁ

profit) the domain name to the trademark owner.? It is “an act of btz
fraudulent registration with intent to sell the domain name to the lawful owp,
the name at a premium.”” The domain squatter tries

the reputation of another and his business by registering a domain name. This g
also deceive internet users.

Typo-squatting, also called URL® hijacking or fake URL, is another fory
cyber-squatting. It rests upon the mistakes, such as typograp
Internet users are likely to make when keying in a website address into
browser; for example, ‘Goggle.com', the typo-squat of Google.

Remedy of passing-off or infringement

Cyber-squatting is actionable as the common law tort of “passing of " thy

protects the goodwill of a trader from misrepresentation. The ingredients of

iy
tort are: goodwill, misrepresentation and damage to goodwill.® Goodwill

5.8

asset, and it is necessary to protect its encroachment. This tort prevents one tragsy

from falsely inducing a person or public to believe that certain goods or servicy
are the goods and services of another trader, or has some association
connection with another trader. The trader tries to influence those interested i
the goods and services being misrepresented. The law of passing off can be usc§
to enforce and protect the rights of registered and unregistered trademark ownei
as well as others involved in regular course of trade. However the law relating v
passing off prevents misrepresentation, but cannot confer monopoly rights.

Yet another protection against cyber-squatting lies in the trademark law, ong
object of which is to prevent unfair competition by protecting the use of 3
symbol, word, logo, slogan, design, etc. that uniquely distinguishes the goods or
services of a trader. It is also intended to avoid consumer confusion ani
preventing companies from adversely affecting the reputation of other firms. The
trademark law includes domain names in the ambit of its protection that i
provides to prevent unfair competition.

Role of ICANN

The JICANN implemented the Uniform Domain Name Dispute Policy (UDRP) ir
1999, which enabled resolution of disputes about rights over domain names. All
registrars of a domain names are under an obligation to follow the UDRP. The
UDRP is designed to solve disputes which usually arise when registrant has

Z’Roger Leroy Miller, Frank B. Cross, The Legal Environment Today: Business in its Ethical,

Regulatory, E-Commerce, and Global Setting (South-Western College Publishing, 7"
Edition, 2002).

*Manish Vij v. Indra Chugh AIR 2002 Del 243.
*Uniform Resource Locator,

SReckirt & Colman Products Ltd v. Borden Inc [1990] 1 Al E.R. 873.
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] i i r confusingly similar to the trademark with
gidomamn ntzmi;tﬁ:tt;c?rll c;he name, igd has registered and used the
fghis r legmm?j faith 6 Such a dispute alleged to have ans':en under the

A bal ed b'y agreement, court action, or arbitration befor.e a
RP cur b resa: Vcancel suspend, or transfer a domain name can be given

o orfier d(:)mineer,. Further, to invoke the policy, a_trz.idemark- owner
e abusm?fil a complaint in a court of proper jurisdlc.uon against the
fould eizne” - em- (b) in cases of abusive registration submit a compl‘amt. to
121 ¥101der~res01ution service provider, who is then under an obligation
appre o d1spu(t§ted administrative proce:edings.7 Five _approved. dispute
g e roviders accept such complaints: the Asian 1_)om.am Name
g pCentre (established in 2002), the National Arl;1tra;10n Forum
i Reso!uht:ggg) the World Intellectual Property Orgz-mlsatlon, WIPO
. :.‘_;}t:eg i;nlggg) ihe Czech Arbitration Court (established in 2008), and the
ishe )

Contre for Dispute Resolution (established in 2003)

i is 1 j i d the
jon i ders is international in nature, an
Lrediction of these service provi . 1
'llmd;’f)tlllowed is time-saving and cost-effective. Each provider fo!lfows_:he
P'l:-: well as its own supplemental rules, and the procedures lack uniformity.

‘Qome cyber-squatting disputes

8
/ ] j I Bosman’, the first case

o ing Federation Entertainment v. Michael

: ’wmt.:ld vggf{tgntghe US-based World Wrestling Federa‘non (WWF) com_mencecé

- d; 5 agai,nst a California resident who had reglste-red the domatm IE;me

'i?i\:rregsﬂingfederation.com”, and had offered to spll it to WWF zd z}D ﬂ%e

|;1r:m'l d a few days later. It was held that the domain name r;gxs}ter ythat

B ical ¢ i imi demark © ;

e i | or confusingly similar to the tra : WWE

e ad no legi i interests in the domain name, and that

1 t had no legitimate rights or nte

'12 :fggn\?:sl registeredgin bad faith. Therefore the respondent was ordered to

I b

{runisfer the registration of the domain name to the complainant, WWF.

- . ark
" Much earlier, in Intermatic v. Toepptm,g the plamuf}c hadda rfhg;ste:iroe::l ;iridelzlrzllme
ntermatic’. Mr Toeppen, the respondent registere e e
{4 ww.intermatic.com”. The US court observed that suclls ct})lntuaccordin.g oppen
crused dilution of Intermatics trademark. It was held tha

7, para. 4 (@) available at:

: i ion Poli¢
%The Uniform Domain Name Dispute Resolution Poh (last visited on March 13,

https:llwww.icann.orglresourccslpagcslrules—be-?.ﬂ12—02—25_-en
i : i Dispute
,Ti(;llsn)t'ernct Corporation for Assigned Names ﬂI'l.d Numbers, Umfprr;l Doem;;;?d;u (ll rg-en
Resolution Policy available at: https:fiwww.icann.org/ resources/pag
(last visited on March 15, 2013). o ' . o No. D99-000L,
'WIPO Arbitration and Mediation Centre, Adrm;nstramlfq Panein},)ia;;sgll B oo
available at: http:Ilwww.wipo.intlamclen!domamsldemsmnslht { dl!
(last visiied on March 15, 2015).
7947 F. Supp. 1227 (N.D. 1lL. 1996).
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Federal Trademark Dilution Act," the "term 'dilution’ meant the lesseniy.. of
capacity of a famous mark to identify and distinguish goods of Siw -
regardless of the presence or absence of competition between the owner U
famous mark and other parties, or likelihood of confusion, Mistihe o
deception."This case prompted enactment of the “Anti Cybersquatting Copun
Protection Act, 1999 (ACPA).”!" This Act creates civil liability for bagla
registration of domain names with the intention to profit from those ¢
names that are identical or confusingly similar to someone’s trademark, Tha
also provides for remedies which include injunction, forfeiture or cancellatigy o
domain name, actual damages or profits, or statutory damages'?, A trade g
owner can file an “in rem” action against the domain name itself (as Oppo::r,;t_
the registrant of the domain in a case where the registrant cannot be found yfie
notice or the registrant had provided fake information of himself while
registration).”* However, the remedies available in an “in rem action” are iy
to forfeiture, cancellation or transfer of the domain name'®, 3

Jojoway Ltd V. Sifynet Solutions (P) Ltd," the lres‘pczndent hs'ad
Jomain names which were similar to the .pl_alntlff 8 dm'na%n
~funet.com. The plaintiff had considerable reputation and goodwill in
“'M'?é the word “Sify” was first coined by the plaintiff. The Supreme

{ J that domain names may have all the features of trademark.

VI
i . mited v Maruti Infotech,'® was a complaint relating to the
| Ft':z:: fri?;eUDNDRP filedf with WIPO - Arbitration and Mediation
B\ rllti Udyog, the well-known car manufacfturer and owner of th(? traq:.a
! "i[nnuti“. The respondent registered the domain name “www.maruti.org”,
B sn/ient intended to sell the domain name to the plaintiff for a price. The

.11 was ordered to transfer the domain name to the plaintiff without any

fon.
! } otors v. RaoTella,'”® the domain name “herohonda.com” was
.:.I. H-,:';;d:/nf‘.d Tella, the defendant, a person based .in the United States of
e ', ¢laimingthat it was registered for a website dedicated to fal.]S of Honda.
lewer. r. Tella had not activated the website. The W_IPO panellists held th.at
4 syive holding of the domain name was indicative of thg fact that its
sien was in bad faith, and ordered that since the domain name was
1 .:u the trade mark of the complainant, it should be transferred to Hero

Wirors.

. wigle inc. v. Herit Shah,”® an Indian teenager Herit Shah (Shah), vsfho had
i Wing: the domain name 'googblog.com’, was ordered to transfer the rights of

sin to Google Inc.

To claim under this Act, the defendant should have registered or used a dy;
name that (i) is identical or confusingly similar to a distinctive mark or fariom
mark or (ii) is a trademarked word or name. 1

The plaintiff should prove that the defendant registered the domain name witli
bad faith or an intention to make profit. An internet domain name resembling
trademark, will not prima-facie establish the mala fide intention of the defendusl’
Unfortunately, the Act does not provide a trademark owner with any remedy §
enforce his rights over his trademark, in a case where he is unable to prove ihe
bad intention of the registrant.

IN Dispute Resolution Policy

W s India’s Top Level Domain (TLD) on internet. A dqmain name dispute
fmcemning this TLD is governed by the .IN Dispute Resolution Policy (INDRP)

§ 15 overseen by the National Intemet Exchange of India (N]XI)_. The INDRP
filins unique and is distinct from the UDNDRP even though it follows the

e priccedures,

In India, there is no law prohibiting cybersquatting.

In Yahoo! Inc. v. Akash Arora,"” the plaintiff was the owner of the trademuk
"Yahoo!" and domain name 'Yahoo.Com', which were very well-known and Hal
distinctive reputation and goodwill. The defendant adopted the nufe
“yahooindia.com” for providing similar services as that of the plaintiff. Referving
to Marks & Spencer v. One-in-a-Million'® it was held that trademarks ad
domain names are not mutually exclusive, and there is an overlap between g SR Bmplaint under INDRP complainant should satisfy the following conditions:
trademarks and services rendered under domain names. However, applying e
principle of passing-off, it was held that in such a case there is every possibilify
and likelihood of confusion and deception being caused in the mind of an intere |
user. The court issued an injunction in favour of the plaintiff. The case was ik
decided with reference to the Trade and Merchandise Marks Act 1958.

i The domain name must be similar to the complainant’s trademark;

S 2004 5C 3540, N

U Arbitration and Mediation Center, Administrative Panel Decision No. D2000-0520,
Willilvie ar: hetp:/iwww.wipo.int/ame/en/domains/decisions/html/  2000/d2¢00-0520.html
Al Liied on March 15, 2000).

Arbitration and Mediation Center, Administrative Panel Decision No. D2000-0363,
ble at- hup:/fwww.wipo.int/amc/en/domains/decisions/html/  2000/d2000-0365 himl
isited on March 185, 2015). _

v Arbitration and Mediation Center, Administrative Panel Decision No. D2009-0405,
SSilille ar: hitp:/fwww.wipo.int/amc/en/domains/decisions/html/  2009/d2009-0405.html

% Visited on March 15, 2015).

15 U.S. Code § 1125 supplanted by the Trademark Dilution Revision Act of 2006 (TDRA
"5U8.C §1125 @),

215 U.S.C§ 1116 of ACPA & 15 U.S.C § 1117 of ACPA.
P15 U.S.C § 1125 (d) (2) of ACPA.

15 U.S.C § 1125 (d) (2) (D) (i) of ACPA.

*1999 IIAD Delhi 229, 78 (1999) DLT 285.

%1998 FSR 265.
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b. Thf registrant of the dpmain name that is in dispute do
%1 egltlmate interests 1n respect of the domain name: “3
C' " o . !
e domain name must be registered and/or used in bad fajth
1fh.

The object of the INDRP is to

_ RP counter cybersquattin i
thatda:l lcomplalpant satisfies all three conditiogls Whii,: asrégk}?f:ncel
conditions are mterpreted conjunctively. The UDRP proceedli

b 35 ey

the UDRP Policy, and supplemental rules, while under the INDRP th
s UIE

is appointed who has to conduct the i i W
s proceedings in accordance with g, i
olicy and Rules of Procedure and the Arbitration and Concili:ZOnlA .
ot, 14

Need for Legislation in India

In the absence of a statuto yl quattin oun
: ry remedy, cyber-s ing i
! , vatting is ¢ ed
aw of passing off or trademarks; and disputes are taken up l;rigicrtth k-
el

\I;[(;]Tngl\}{gnlle Dlsput.e Resolution Process (UDNDRP) devised by IC
dispmés Consilav;fl tfelatmg tp tra}demarks is not structured to deal )\(avithAl: :
s gl y emerging m'cyberspace. The Information Tech ol

ilent about cybersquatting. The pressing need of the hozrniih; "

legislation about cybersquatting.

‘Moreover, efforts should b

’ e made to curb cyber- ] ]

and . yber-squatting at th -

back-ground check should be a must before registrat:%)n of ?i;fr%;isrtlr ation ey
name

haval
g,

ga remeﬂr;: ;
Nngs are POV

~datory Pricing: Are Online Markets Flouting

] Competition Law?

Mayura Shetty'
% merce {OF e-commerce) is becoming increasingly popular for a
wons. It provides nUMErous benefits to consumers in the form of
and wider choices, and saves time. People can buy goods, book
. hotels etc. at the click of a button without leaving their
lhanges brought about by online markets have the potential to
votition by increasing consumers’ choice of products and traders.
ple firms to improve their efficiency as they move from high cost
iransactions to low cost electronic transactions. At the same time, it
o4 that the opportunities for competition in the online space are not
4ti-competitive issues. With increasing number of people opting for
ions, the traditional brick-and-mortar shops are raising complaints
Whe pricing strategies of such online retailers.

A eared $100 million dollars in 10 hours on its Big Billion Day Sale on
, 2014. Online retailers like Flipkart, Amazon, SnapDeal etc. offer
« 10 consumers throughout the year. This results in complaints from
val rtail traders that such e-retailers are guilty of predatory pricing. The
_wises whether these low prices offered by online markets is fair
(an important component of competitive markets) or unfair
death of the traditional retail system.

Wi

"

Basive pricing
e which may slowly lead to the
pricing is a pricing strategy where a dominant enterprise offers
« or services at a very low price intending to drive competitors out of the
. to create barriers for entry to potential new competitors. Price
jation occurs when a dominant firm charges a price lower than the cost of
diietion, making it difficuit for equally efficient firms to operate. Predatory
Wit secks to reduce competition on some basis other than efficiency,
slug profit onlybecause of its exclusionary tendencies. It reduces profit
jargins chrough steep discounts. The rationale behind predatory pricing is that

& the competitors are driven out of the market, the predator will raise his

t1d recoup all his losses. Hence, the predator suffers short term losses to
wng term profits. In India predatory price has been defined under s. 4 of
e Copapetition Act, 2002! (the Act) in the following words:

“Predatory price” means the sale of goods or provision of services, atf a
price which is below the cost, as may be determined by the regulations, of
froduction of the goods or provision of services, with a view 10 reduce
Clmpetition or eliminate the competitors.’

N850, LLE.
ARt 12 of 2003).
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tch to buying the product sold at another location, then those
to be in the same geographic market, with respect to that
¢ dominant in the relevant market to be guilty of

“Cost” has been defined to mea ‘ .
if/g"'?‘“‘)ﬂsz- Indic has adopted AVC a;h:ie stondond t:)’arlr:::;fx o
Congn:fsgif)ildaiz; 1?: bi:: fute to marginal cost, which is difficu]ﬁ(? 2:? 3
avoidable cost, long iunt’;ntil::retmn of adopting any other cost Standa:(l; i N
do so. , mental cost, or market value), if it Considery | - i prcig-
b s 1 the question of whether online retailers are guilty of predatory

 negative. Aggressive pricing including massive discounts are not
\tive per se. The Act only makes predatory pricing by a dominant
.able. Hence, selling below cost is not prohibited by Indian

|.uws for other players. If you are not a dominant player you can sell
\, stay competitive or to increase your market share. It is only when
\nant that the question of predatory pricing arises and is punishable.
Whe esconce of competition that firms should compete for business by
e piices. Discounts, rebates and similar practices are essential
inents of the competitive process and the law should not condemn practices
e Fm,_competitive.T The law on predatory pricing must maintain a fine
Uion  between competitive behaviour and anti-competitive conduct.
E etition must be encouraged. As long as online retail

ss that increase comp
ure not flouting any rules, their pricing strategies must be lauded

i price swi
s we said
frn has to D

The tests for determining wheth AP
as follows: § whether an enterprisc is guilty of predatory py,

Domi . . .
Holds a dominant poston in e slovens sy S T OF Ot e exg
_ on arket. An enterpri .
gg:gn ;:t pl(")esq?tory. pricing only if it is dominant inrptg:e :;ﬁ;si“'i y
. 31; al 11(3n is exPlamed under the Act to mean a Pposition o;‘
e T e1Srm Wh.lt':h e:nables them to operate independent] a
compeit o prevailing in t_he' market, and also to affect the ¢ / ity
Ts or the relevant market in its favour.3 A widely acclaimed leogr:l;r

;;P.LZ d;m;nam position ... relates to a position of economic s
co{n yeﬂ' Y an unde.rmkmg which enables it to prevent ezf i
powgf ;rzon ;e;;:ng maintained on the relevant market by aﬁordinjf )
0 benave fo an appreciabl ] g
- ¢ extent independen it
competitors, customers, and ultimately of its a:mv,mmem{2 “ 9

¥ laid out as follows:

s-commerce player is dominant in the combined retail space: So far
+ online and offline markets are not considered as separate markets but
: -ecognised as different platforms for selling the same products. The
, ifion Commission of India (CCI} in a case® said, “Both offline and online
Whets differ in terms of discounts and shopping experience; buyers weigh the
Mg svailable in both markets and decide accordingly. If the price in the
e murket increases significantly, the consumer is likely to shift towards the
Whine market and vice versa. Therefore, the Commission is of the view these
b0 nurkets are different channels of distribution of the same product, not two

The i
refore, the test for dominance has two elements- the ability to act independsy

of consumers and competi
. : petitors and the ability to iti
influencing consumers or competitors). Y fo affect competition (g

Rel :
pmg:z:zt mc:irket test: Re]f:vant market, in simple terms, identifies the particuls
procuc probuced Or service rendered in a given geographic area Apr I‘:' i
marke! ga;lh ¢ classified into relevant product market and relevam.: eoe ‘
market' descm:ﬂ;))rod?hct r]narket describes the goods or services. The geogiz'
es the locations of the produc . k
' scr . ers or sellers : ‘ -

services. For instance, if consumers consider two goods to b of the goods & flerens relevant markets”. At present in India, online retailers only account -
E::r};( other, those two goods are considered to be in theosa?nzli:e?bstmum 3 B e st oo eal sl oo i oo,
SUbSt.ett' A e, et e Do consumers,an producs snll percentage of the total annual retail sales. Considering this information, it
Purc}:al;tabu:ty of products made or sold at various locations. For ex;lrfvrc-" i Q1 o o gl o<ommers player cmbe o

ers of a product sold in one location would, in response to a signipﬁtl‘. :

I 5 Chakravarthy, “Relevant Markets in Competition Law Analyses” available at hitp:/
yses.pdf (last visited on March 15,

, ir/pdEfrelevant_ market-in-competition-case-anal
- 1L]
1' 14 Whish and David Bailey, Competition Law (Oxford University Press, 7" edn., 2008).

~ Ahuja v. SnapDeal, Case No. 17 of 2014 decided by the Com| etition Commission of
United Brands Com . f i pDea:, y D

. pany and United B ; .. i,
lgaunmes [1978] ECR 207, [65] rands Continental BY v. Commission of the Europ®s St ’l?nxizalr\lfa); 22;3 . Anusha Soni, “Tech brands lock homs with e-com firms over
elevant market’, ‘relevant cooranhi e : : : ' -
3 ographi ’ ‘ " ='latory’ ing” : . . : "
SedveE ST—— e e
4021901026_1.html (last visited on March 15, 2015).

2 L H g A c P 0 d R “lan,
p 8]
1 Ilﬂ (:Oﬂl etition C[)]Il"usslon f I
O 0 ndla (Deteln']lnatl()ﬂ Of 05t Of T UCIIOII) eg 3

3 ..
4The Competition Act, 2002, s. 4, explanation II.

3¢
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or that e-tailers can even be considered as a threat to offline markets. ¢
sales still dominate the retail sector and this may take years to change, Ag g
online retailers hold only a small percentage of the market share they canme 1
considered as having any significant effect on competition. ]

_ tegies and how the discounts are funded. Fc_:r this reason, a stock
jpocins 3 gdiscounts offered by a retailer to mitigate losses is not
| Sale' orm etitive even if the retailer is selling below cost. Hence,
o a%n'fl-co'sPunishable: only when it is done with a view to elimiﬁate
pnclrlgr; oE to prevent new competitors from entering the market.”” In
11 retailers offer huge discounts throughout the year and no one

d to be indulging in unfair pricing.

mnpeﬁto
: space a
i o be sal

The e-commerce space itself has many competitors, none of Whrmt;:
dominant: Even if only online markets are‘considered, no one e-tajler B
considered to be dominant in the online ‘space. There are various onling peis
companies like Flipkart, Amazon, SnapDeal etc. all of whom enj.;,i'

clusion
considerable market space. Normally, a company needs to have more than Siw T .. - line retailer cannot be held responsible
of the market share to be considered dominant. As long as there are numum per the: C““eflt.scentlzs 1? Ilrsgéainanﬂ(;;kl:rt’s case, they sell products for one
competitors in the online space, all of whom enjoy a considerable market sy predatory pricing © ’

s (ipline retailers who offer products at _throw_raway price:s are not trylfng to
ympetition and hence there is no intention on their part to iniringe
':.Dmr]’ews The CCI was correct in holding that online and offline ret_allel’S
I'.o r;r:te r.narkets but they are merely different channels of distribution of
prproducts. For consumers, both markets are interchangeable. They

prices in both markets and then choose the market where the product is
It at a cheaper price.

raarkets still have a long way to go befqr.c they can be cops1dcreq1 az
;ny appreciable adverse effect on competition. In Indle}, onhnf: retailer
in their nascent stage and cannot be thought of as having an impact opi
retailers. The discounts which are bcmg. offered by on.hne rt?‘tia1
Smmanies encourage healthy competition in the online space apd this provi e;
enefit: to the consumers at large. As long as they are upholding the spirit o
Sumuetition, they should not be accused of anti-competitive conduct.

no single one of them can be considered dominant.

E- commerce players are merely platforms and not retailers: E-retailers yhik
operate through the marketplace model are merely platforms for retailers 1o
their products and they are not retailers themselves and hence they cannot be g
responsible. This has been upheld by the CCI in Ashish Ahuja v. SnapDeut ™y
this case, the complainant was a retailer who was selling SanDisk produes
through the online portal SnapDeal. Later, SnapDeal stopped the sale of hi
products claiming that he was not an authorised partner of SanDisk 1
complainant argued that SnapDeal and SanDisk were collaborating to force higy
to become an authorized dealer of SanDisk which would prevent him from
offering competitive prices to his customers. The CCT held that SnapDeal could
not be a dominant player because it was not purchasing and selling the depige
itself; it was merely an intermediary which allows sellers to sell their produs
through its portal for commission. Hence, as long as e-retailers are merly
allowing other retailers to sell their products and they themselves are not engupid
in the purchase and sale of these products, such online retail companies cannof be
held responsible for predatory pricing.

Predatory pricing is punishable only if it is done with a view to eliminale
competitors: Online markets thrive on the low prices and various discounts
offered by e-retailers. Low prices are seen as an advantage of good compf:titimu:E
Generally, when discounts are offered by one online retail company, the other
companies also follow suit. Around the time of the Big Billion Day sale of
Flipkart, Amazon and SnapDeal also offered huge discounts on a variety 4

products. This practice of offering discounts is not aimed at eliminating
competitors or at thwarting competition. To be considered as anti-competitive
deep discounts should have an ‘appreciable adverse effect on competition’. Th
issue of predatory pricing does not arise here since it is not a case of a dominil
player eliminating competitors. The discounts offered by such e-retailers are il
no way preventing other firms from entering this market. While looking at ca:# !
of predatory pricing, competition law investigators consider the sustainability 8f

WA shish Ahuja v. SnapDeal, Case No. 17 of 2014 decided by the Competition Commission il
India on 19 May 2015.

The. Competition Act, 2002, s. 4, explanation IL
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"y 2015 and enforced from 2017 , namely the long pending General

. ) . 9 |
nght to be Forgotten cui bono pwrection Regulation (GDPR)S, more specifically Art. 17 of the

'Ayush Aga o

“Gossip 1sn't inherently good or evil—it has its virtues as well as jts vicer
the Internet, however, gossip is being reshaped in ways that heighten its ppy
effects and make its sting more painful and permanent™

slat) o

. nefore, the case of Google Spain SL, Gﬁoogle Inc. v Agencia Espafiola
. - .vidn de Datos, Mario Costeja Gonzdlez’ led to change in the European
] . ir’s therefore pertinent to understand this case in depth. In 2009, Mario
i _['mnzélez requested to remove or alter two postings on a major Spanish

It must be asked: What does it mean to be ‘forgotten’? Where do we draw Y pei website dated March and January of 1998. The postings were related

as to when are we forgotten? Does it mean not being linked to certain oA Liesiate auction for the recovery of socia'l security debts owed by him. ﬂe
engine results or does it means that being able 1o Google yourself is hepy gended that as the issue is resolved, the articles are no longer relevant but in
‘remembered’? Does being identified and ‘remembered’ help the pyyp 4 ure damaging his reputation. Secondly he requested _Google Spain to remove
generations with the knowledge and information or will that informatigy heenl his personal data so that data did not appear in the searcp results. As
wrongfully utilized by malicious actors such as revenge porn websites? i bl cation was part of Government requirements for an auction sale, the

W were not taken down. The Agencia Espafiola de Proteccién de Datos
Renish Data Protection Agency, the AEPD), rejected the complaint and the
i Wwas brought before Audiencia Nacional (National High Court, Spain),
n turn referred the case to Court of Justice of the EU.

These are some of the many questions that arose after a debatable judgeipes
passed by Court of Justice of the European Union in the case of Google S
SL, Google Inc. v Agencia Espafiola de Proteccién de Datos, Mario Cotlin
Gonzdlez". Through this article we will understand the scope of this judgemen
and the various concerns that arose. But before I go on to elucidate the enjeme
behind these questions, there is need to understand this concept ab initio, .

= B 1 constructively interpreted the following three legal ambiguities in
Neective: 95/46/EC," namely

Right to be forgotten is based on this definition, as the right as viewed by Art. 2 (b) —‘processing of personal data’
individual is “to determine the development of their life in an autonomous W b, Art. 2 (d) — ‘controller’ o _
without being perpetually or periodically stigmatized as a consequence i 4 . Verritorial scope of the Directive though * establishment

D e [ past3”. Simply put, any “information’ thal i & B found that pursuant to the Directive, whenever any third party websites
irrelevant, devoid of purpose, excessive, out-dated and/or damaging, or ‘thar can '-is-'available through search engines, the operator of the search engine
hamper present transactions, should be ‘delisted’ from the search results, | i »’. ‘records’, ‘retrieves’ and ‘organises’ the data through indexing which
When ‘ztores’ on its servers and then ‘make it available’ to the users in the form

I8t 0f results. This route of data broadcast, therefore, constitutes ‘processing’.
8 Uil went on to say that even if there is no distinction between search and
fieval of information other than personal data’, the operator’s action falls
Wlin the ambit of the Directive. This entails that whatever search results are
el whether in the name of just information and not actual personal data, it
will be ‘processing of personal data’ and hence such data can be requested to be

The two words Information and Delist have been highlighted because tie
words create ambiguity as to how this right is to be made enforceable. Right i
be forgotten is now considered to be an extension of privacy law whici i
enumerated in European Data Protection Directive No. 95/46/EC* on ihe
protection of individuals with regard to the processing of personal data and o8
the free movement of such data. Though this Directive is a current legislatiof,
new unified law to address the growing global concerns like priv ¥
infringement through cloud computing and social networks is planned tu b

{an Parliament Legislative Resolution dated 12 March, 2014 on the proposal for a

ihion of the European Parliament and of the Council on the protection of individuals

tt:gard to the processing of personal data and on the free movement of such data

il Data Protection Regulation)”, No. COM (2012} 0011 — C7-0025-/2012 available at

W ww.europarl.europa.ew/sides/getDoc do?pubRef=-//EP/TEXT+TA+P7-TA-2014-
MESs et DOCHXMLA+VO/EN (last visited on March 15, 2015).

BEELIET:C:2014:317.

i Court of Justice

110, Alessandro, "The EU Proposal for a General Data Protection Regulation and the

F'the 'right to be forgotten;” Computer Law & Security Review: 229-235 (2004).

|BEiited by the Directive, personal data means “any information relating to an identified or

MEMifiable natural person (data subject)”

'V.B.SL,LLB.
'Daniel J. Solove, The Future of Reputation: Gossip, Rumor, and Privacy on the Inimes
(Vail-Ballou Press, USA, 2007).
*ECLEEU:C:2014:317. 3
*Mantelero, Alessandro, "The EU Proposal for a General Data Protection Regulation amd (5
roots of the 'right to be forgotten;" Computer Law & Security Review: 229-235 (2004). _
“Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 o8
the protection of individuals with regard to the processing of personal data and on the €
movement of such data” Official Journal L 281 0031 (1995), also available at: htp:ie
lex.europa.en/LexUriServ/LexUriServ.do?uri=CELEX:31995L0046:en:HTML (last vi-l&
on March 15, 2015).
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taken down. Therefore, Google’s contention that it was not a ‘c

accepted by ECJ. 10 CTR (Click-Through Rate). As per studies'’, the internet

As far as territorial scope of the Directive the first page of Google search in which top 3
even though the data plf)cessing \B;rsefigz Lsuﬁgcegnec.l, the Court obseyyu (J.at page amount to 589, These prominent searches are also affected
done for the purposes and ‘in the context of the o a member stay o Z,,: isement and payment. So if any third party websites advertises
in Spain. Also as Google Spain is a subsid oafc?;mles of that estapy , ule, there is 2 high chance of its link being appearing in the top 3.
activities done by Google Spain are linked t0t31[1 oogle Inc., the advenyy S lied public interest is basically limited and confined to the first
Spain. Therefore it is an ‘establishment’ and bo‘:hPTOC{GS_S_IHg of_ data done g A secause as the Google Organic CTR Study concludes, the general
extension of each other, the processing activiti aC?v1t1es bel,ng Connecied & W ';ing global community doesn’t go to page 2 or page 3. The obvious
under the purview of AEPD.'° tties of Google in the US g “b; comes to the mind is that if this indexing of data is ensured through

' nt, is there any actual free speech? Or if such right to be forgotten
ht off, why go on to declare the existence of such law?

variations have been exposed in the name of
i content adjus'cmf:nts.15 The European and U.S perceptions are greatly
1 The U.S describes this concept as “the right to silence on past events in
Lt are no longer occurring™™® i.e. the power to change the information from
se 0 public just by a request. Such is the view of the right to be forgotten in
" o popularly known as ‘concept of oblivion’ or ‘rewriting history’ or
L rovisionism® (negationism). Right to oblivion or the state of complete
Ir.0ss is impossible in the current Digital Age. Through this right the data
i given a chance to remove/deny links about personal information
n diveiy altering history for personal gain. This was evident when two German
ts, Wolfgang Werléand Manfred Lauber, convicted in 1993, tried
s this right to remove their names from English language Wikipedia citing
privacy laws. They had already succeeded in their requests 10 various
. including German language Wikipedia.” Though the request was
Jown for the English language site citing integrity of history, the problem
:hat such requests are coming through and being entertained. Does this so

‘right’ allow someone to remove themselves from a horrific historical
1d search engines be confined in the chains of

L] sace'® such as murder? Shou
Wpoerisy through sanctioned historical events? Should history be left to become
t the intention behind the ruling of ECY.

ontrolles y.
" -
"‘---_1: 90% look only at

¢

These interpretations by the ECT effectively made Google liable for data
Y 2 inifley N
{ . _-,—pecti"’es of culturai

by it even outside the m
b ember state jurisdiction. G
- iy - Goo -
buildi: i’%m from search results so that any person’s image is rzot ;- Silon ag
- gofa s_elecuve profile through disseminated moments of i Istoried §
rough some binary mechanical logic. 1ts of life capyp

This judgement gives a lot of power to the mem

_ ve: ber state pri ot
zfiizrclic(:)ls. Igfence this judgement was widely criticized in US follj‘rl;::?r?g apr;:)iuj'
oodom of ”sl?lf:;'ch .and free flow of information enshrined in %hm
i . is wu.iens‘ thg cultural and legal tension between the fi e‘

and ever-expanding individual privacy protection in the EU o

Anoth i i

. m;‘t ;bs;rg:tlgn made_ by the Coprt raises more questions and complicatey
EE ] o;rt said that while appraising the takedown requesi e,
was processed ani‘in;heettlignllru;efhr.:lltulslta:wr :}gh tl;ie I;:Ul‘posg for which a specific d
- and the i lapsed. For such request, if no

- 1:3 iil}zl#ga; égstfrflylf%ng preponderant interest of the public in having tagéfﬁ‘- o]
e ublic-' t is creates a mpra_l, .tcchnical and legal dilemma as to Lu !
consti infp - interest. Can any individual judge as to whether taking down o
‘ ormation 15 not going to effect the information there is ng
preponderant public interest’ in that particular matter? = R

iy

L mere fiction? Hopefully this was no

Various anomalies and objections

clicks” available at:

The preponde ic i ; :
preponderance of public interest is negated as this ruling is solely about e
gets-364-clicks-study . -

romi i i i i

grivr:énence of- mfc_)rmatmn displayed in the search results and not whetli

pr th'y protection includes deletion of source material.'> Whenever we sea-‘ﬂ'i
ything or anyone on the internet, we click on the search results This‘ i

i Goodwin, “Top Google Result Gets 364% of
i '-r"scarchenginewaxch.comlsewlnew512049695!top-google-rcsult-
({last visited on March 15, 2015).

ogle Organic CTR Study, 2014, available at: http:waw.advancedwebranking.coml

- ale-ctr-study-2014.html (last visited on March 15, 2015).
+ [eta Ambrose, “It’s about time: Privacy, Information Life Cycles, and the Right to be

Butiotten” 16 Stanford Technology Law Review (2013).

iurgio Pino, The Right To Personal ldentity In Italign Private Law: Constitutional
Injerpretation And Judge-Made Rights, In The Harmonization Of Private Law In Europe
135,237 (M. Van Hoecke & F. Osts, 1" edn., 2000). ‘
Bindesgerichtshof [BGH] [Federal Court of Justice], No. VI ZR 346/09 (Feb. 1, 2011);
" BCH, No. VI ZR 114/09 (Feb. 1, 2011); BGH, No. VIZR 245/08 & 246/06 (Apr. 10, 2010).
ala O’Connor, “To Forgive or Forget” available at: https:Hcdt.orgfbloglto-forgivq—or—

Firget (last visited on March 15, 2015).

10 :
A - .
gencia Espafiola de Proteccién de Datos (Spanish Data Protection Agency)

(g
12F1rsl: Amendment to the 1J.S. Constitution, ratified on 15 December. 1791

Tulia Powells, “How Go .
. ogle determined i
http:// : our right to be forgotten” ! ot
(laﬁt v;\sfi\:re\z.thcguardwn.comltechnology/ZOl5/feb/18/the—right—be-f cotien” evailedly
on March 15, 2015). orgotten-google-search
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ey possible if personal information shared by users themselves was not

Internct obliterates geography. It knows no boundaries. The information pe . . .
i v T Iy phe information which is to be shared will come through civic and moral

flows without limitation. Considering this, the Google Advisory Counci] jeg
its formal report to tackle the issue of scope of application of this right, o
ruling, as stated before, tried to connect the glebal arena to local Versiu.u-l
Google - through the word ‘establishment’ and local privacy laws. T4
report asserted through data “that over 95% of all querics originating in By
arc on local versions of the search engine” finally concluding that localyu L il search engines and web archives. Certain procedural measures like
delisting will protect the rights of the data subject adequately.™ This findi.y & E the burden of proof on data coliector that the individuals themselves
relevant and logical as the EU cannot impose on countries like Brazil or Indiy : 'nscnted to share data.”*
ideas as to what their domestic privacy laws should be. On the other hand #e . , : . ical i
EU is of the opinion, that the right to be forgotten would be circnmv?:, i puivacy 1 ights infrastructure: Any new technological infrastructure that

because by simply searching the same query on google.com, the delisted resyjy hl uf_makmg decisions thelalt feep.a_m eye on l'mw protected information of
. , . L act is used by users can help mitigate the risk. However, care should be
blocked on local versions can be easily seen even in the local jurisdictioy . d ; i . .35
countries like Germany. Here both the sides of the question as to whethe, e it such infrastructure doesn’t create hostile surveillance or a panopticon
. . . ald
scope of application should extend to google.com or should remain in th il sl
territorial limits like Google.de are potentially correct. This ‘jurisdictimal v adjustment: An ambitious expectation by the author through which he

dilemma’ in its all probabilities has no answer right now, which needs i by 5 that change comes not through law or technological advances, but
addressed in the future. ' hanges in the civic sense itself in relation to digital memory i.e. the

it: itself should mature through time.

~wtion Privacy Rights: The concept here is that information is your
ity ynd therefore there should be control over every aspect of the shared
. [lowever, this is difficult to enact due to overlapping shared spaces,

It would be unjust not to mention jurisprudential concerns raised by Maye
Schonberger in his book ‘Delete’.” He has addressed the issue as to how dig' I
technology has deteriorated the society’s ability to forget, replaced by pesfant iz process of information collection and storage thereby creating a
memory. Through ages, humans had devised ways to remember, to preserve ihi ius balance. However, such concept suffers from inflexibility and the
knowledge be it photographic films, cave paintings etc. But today in this diita lifieal ressure not to introduce such an idea.

millennium, it is easier to keep everything. The overabundance of cheap stoiige #fect contextualization: This approach explores the possibility of applying the
on hard disks means that it is no longer economical to even decide whether i " pdge of technical systems to remember certain information and then limit
remember or forget. ™ This inability to forget has shifted the balance. With (he # eullection which are out of context thereby protecting the sensitive facts and
help of widespread technology, forgetting has become an exception, uil Wires pertaining to an individual.

remembering the default.? Mayer-Schonberger therefore, discussed seven lag#
responses how to mitigate the pitfalls of this omnipresent digital memory.

wation Ecology: This concept has been there for years, insisting on slowing

Wpiration Dates on Digital Data: Simply put, through this any individual can
d expiration dates at any given moment for certain statistics or data links on the
80, 115 can be done by developing algorithms which calculate as to when and
W anc what kind of information becomes crucial. This ‘expiration dates’ can
Edilieient for two different parties and need to be negotiated so that duration of
ilal memory can be corresponded just like any other contractual issue.

Digital abstinence: Based on the choice, preferences and behaviour of ill
individual, digital abstinence is to stay away from digital interactions as muck &
possible. However, the innovative and beneficial use of information would nit

“Google Advisory Council, Report on the Right to be forgotten (February, 2015) availablz sl BWEver. the introduction of this concept is challenging because this requires a
https:/fwww.google.com/advisorycouncil (last visited on March 15, 2015), Il cigineer or software to delete the information once expiry date is reached.
*Greg Sterling, “The Thorny Dilemma at the heart of the “Right to be Forgotten” Delisyi Wast amount of data constantly being uploaded on social networking
Debate”  available atr:  hitps:/fwww.searchengineland.com/thomy-dilemma-heart-rig/é: Kitheii e -eon C s :
forgotten-delisting-debate-214478 (last visited on Iglarch 15, 2015). 0 difficulties in practice.

HViktor Mayer-Schonberger, Delete: The Virtue of Forgetting in the Digital Age, (Princiil
and Oxford, Oxfordshire, 1™ edn., 2009).

S tuart Jeffries, “Why we must remember to delete— and forget— in the digital age” avaitfifin
at: http://www.thcguardian.com/technology/2011ljun/30lremcmber-dclcte-forget—digital-ﬂ
(last visited on March 15, 2015). <

BGreg Sterling, “The Thorny Dilemma at the heart of the “Right to be Forgotten” Delisiii
Debate” at pp. 2, available at: hitps:/fwww.searchengineland com/thorny-dilemma-haif
right-forgotten-delisting-debate-214478 (last visited on March 15, 2015).

¥ Siuring, “The Thorny Dilemma at the heart of the “Right to be Forgotten” Delisting

e T " al pp. 134, available at: https://www searchengineland.com/thomy-dilemma-heart-
-I'uﬁgotten-delisting-debate-z14478 (last visited on March 15, 2015). -

¥ I system designed by Jeremy Bentham in which guards can watch the prisoners from

Hiltre, while the prisoners are unknown to the fact that they are being watched.
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S. 309 of the Indian Penal Code:
Journey to Decriminalization and Beyond
-A Ramya Hasita, Suhail R Bhat'

Lastly, I would like to substantiate the concerns raise a
abqut expiration dates and accountability through the ef(fif:cl:)ty ti“ﬂf?:-:—sch -
of information or what is the lifespan of any digital content SAOH any kg
conducted by Daniel Gomes and Mario Silva that delved into the. iy
content, found that 85% of the content disappears in a year and 59%;,%8 gl
AP

in a week. This signifies decrease in the life span of data uploaded on the e '\ ttempt to suicide” is an amalgam of two independent terms i.e.
© ey o suicide. What constitutes an ‘attempt’ is a mixed question of law and

It can be concluded that the Web ; th
the case such information can b;:glrfe: ﬁi:f::;ﬁ:ir;naef ‘tilfn tht(:ugh L ‘ng largely on the circumstances of a particular case.' ‘Attempt’
deteriorates through time. Through agi i o hough the yilg " initi it i . i
availability for other needs in fu gh aging, the u?fom}atlon in turn progosye & | previse anfi exact definition. In sum, it is an overt act t‘hat is done with
i future. Therefore, time is the essence of thi; rg bt 1o commit a crime that falls short of completing the crime.” The Indian
1860 criminalizes an attempt to commit a crime.

which was not observed by ECJ and the draft E.U Regulation grants muc:}? gh
.r hand, ‘suicide’ (also termed self-killing, self-murder, felony-de-se,
nz's own hand.) 3 in itself is nowhere defined in the Indian Penal Code.

control than is needed. This active control has i
_ . : ed to various takedo o1 ke
:Vhlch are wornstzme. One example is where a doctor from UK requeg:d g
0 remove more tha i ‘ i 3
n 50 links to newspaper articles about a botched procedips | “sui’ means ‘self” and ‘cide” means ‘killing’, thus implying an act of
[ ' [n short, 2 person committing suicide must commit it by himself
f the means employed by him in achieving his object of killing

Thg'object here is not to forget but to limit; and the requests should be weiske
against 'Fh.e need for that information to remain in the public forum so 1:he ia
no rewriting of history as explained before. The statutory language of Zt e
the draft General Data Protection Regulation should be such that it a(ritd -n‘
these concerns to mitigate the impact of this far reaching right to be for otl;el o
protect privacy of users. Indeed the right to be forgotten is not absoluteg b e
;rl.lque e'wfa]_uatxon should not be solely done on the basis of reput;ti::; i

rivacy infringement of the : i iven iy
the essence ofgthe informatiorlll Sif’srf:llnf‘.lt e S iy

¥ O

e to commit suicide has every ingredient to be dressed in the robes of
2 except for one fact- suicide itself is not a crime or an offence. Only
.t to suicide is. Suicide was the only crime for which a person was
tshed if he failed in his attempt, a great irony. If such an act is accomplished,
b would be no offender to punish. This in itself was a pointer to the
Bupeous natare of the law. “It seems a monstrous procedure to inflict further
piing on even a single individual who has already found life so unbearable,
! uvees of happiness so slender, that he has been willing to face pain and
il in order to cease living. That those for whom life is altogether bitter should
't jc(.-ted to further bitterness and degradation seems perverse legislation.”

islative March of S. 309, IPC

at India suicide was regarded as permissible in some circumstances. In
pter on "The hermit in the forest”, Manu's Code says- "Or let him walk,
I sermined and going straight on, in a north-easterly direction, subsisting on

Wer und air, until his body sinks to rest”.® The practice of sati, involving
Whimtarily giving up one's own life, was tolerated till 1829, and is still tolerated
Justified in some cultures. The Indian Penal Code, 1860 has its roots in
. Regime. After independence India continued to follow this law even
Britain had decriminalized attempt to commit suicide by 1961.

1

26y, . S ;
l;i.mel Spmes & Mz}’no L. Sll\:'a, Modelling Information Persistence on the Web” ICW &
- ocie ing of f‘he 6" International Conference on Web Engineering 193 (2006).
oogle Organic CTR Study, 2014, available at: http:/fwww.advancedwebranking.c :
£ el\-;tr—study-2014.html (last visited on March 15, 2015) ' I
u i . P . ; 1
Thoemnas g:aﬁizv(ﬁg;lrr,:ﬁﬁmhfwglg: Issues and Methods (Spﬁnger, 2006). . v of Maharashira v. Mohd. Yakub, 1980 SCR (2) 1158.
criminals and d,angér doc::r:lxarcmtlls;i?l: P;(Jple hav_e }tlh " pists erased from Google: 368 il 1 Grner (ed.), Black's Law Dictionary, (West Group, § Bt
: _ : use 'right to be forgotten™ available WF
lléﬁg‘lr\:\;\:i)d?ﬂimaﬂ.co.uklncws/anicle-278908IImore-6-000-britons-gpersuade-google'
~ -1 . Pl p : Tl
N 20185():.0ntrover51al right-forgotten-ruling-attacks-free-speech.html (last vists

28
29

iy

e Mllﬂ Mohan Reddy v. State of Andhra Pradesh, AIR 2010 5C 327.
1l 'ﬁn'rmlly Fedden, Suicide 42 (Antipodean Books, London, 1938).

B Max Muller, Sacred Books of the East Vol 25 204 {Routledge, 1967).
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In 1971, the Law Commission of India found the provision .
unjustifiable, and recommended’, inter alia, repealing of s. 309 IPC, Thatl
Penal Code (Amendment) Bill, 1978 that followed the Report wg -
Rajya Sabha, but before it could be passed by the Lower House, the y. e
Sabha was dissolved. The Bill lapsed. In 1997, following the decisjo, o &

Kaur’s case®, the Law Commission recommended retention of s, 3(g Ip¢s

"the continuance of s. 309 LP.C. is an
| High cou;‘t a"gi‘:’;‘;idsgﬁw like ours.” ' In 1987, in the case of
"nworth%’ ? State of Maharashtra" the Bombay High Court struck

ti Duba ltv-a vires of Art. 21 and said that right to life includes in
309 1PC as U rS 309 IPC waus also struck down on the ground that it is
ght 11t 10 11;‘;3. .it is disciminatory as it does not take into account
be of Art. 147 as d is arbitrary as it does not clearly lay down what

S Passud by

. . . - h case, an i

In 2008, after a detailed analysis about the issue, the Law Commissim{f 3 ?f ca:; t* and is thus, very vague. The Coux_‘t also held that mﬁce

recommended repeal of s. 309 from the Indian Penal Code.™ The TEPOTL ke | g atteatimpt to commit suicide for very different reas.ons, tl 631(-‘

that it was very important to understand that suicide is not a manifessyjae Ebma):n on an equal footing” and there has to be some sort o
iy e p

criminal instinct since there is. no mens rea. It suggested that to take o
suicide-prone persons, wise counselling of a psychiatrist is needed and nas
treatment by a jailor. It further opined that the provisions contained in 4 4
were inhuman, irrespective of whether they were constitutiomy
unconstitutional. Subsequent to the Report, the Ministry of Health introduced
Mental Health Care Bill, 2013 in the Rajya Sabha. S. 124 of the Bill ained |

ja i i vision. The Court further held that

' ql'ifferentl'a'(l)r; t;:esu:éihgfgéolggaﬂy lay down what constituttf;s an
o B s icide, it is very vague and hence, arbitrary as e:acl"l judge
o SI:lilcm of a person as an ‘attempt to commit suicide’ as h.e

;"el:uzn)t/hz(r:e is too much subjectivity involved and hence, the law is
;nd violative of Art. 14, i Cont et
by the Government in such cases. The Union Minister of State for Home Affa Ner in 1988, a Divisionl Bench qf ic pfmdlgggpiggsi}rll ; hleg i
of India told the Lok Sabha that the Government was in the process of effaginy ¢nge to the constitutional vahdltng Its. e hell Hhaiari ¥ B
309 of the IPC and hence, decriminalizing the attempt to suicide.'! 1 B e of Andhra Prades._h. w o it g 1 e
be construed to include right to die. As a n ; S i o
. ;..dnnot in violation of Art. 21. Tt was also held that since the sectio
il nolt 1<Iilis‘c’:lr?ation to the courts in terms of awarding puxpshmen‘t, they
& j rs:l Sof:wer to see to it that unwarranted harsh pumsl_lmenfr ﬁuzotitgl;fsenn;c:
y wr;m of circumstances who needs care and attention. :
Bl uﬂ. of Art. 14 either and is not unconstitutional.

With the debate on the validity of the s. 309 refusing to cool down, on the likhg
December 2014, India woke to news of tolerant winds, The Government dez y
to decriminalise s. 309 of IPC.!2 !

Judicial March of S. 309, IPC

The said provision whenever deliberated y on by the Supreme Coun hy = . 19 it cessfully attempted
included thl; infringement of Fundamental Riglﬂs. Art).{ 217 of tEe Constitutin gf 8 I* Rarhinam v. Union of India, t}clie petgtz)ogn?;él ?:grut[ﬁiugffence 0); atternpt to
India deals with the right to life and liberty. Now, the main issue that has hees. dminit suicide and was charged under s. the Supreme Court challenging the
dealt by the Supreme Court again and again is whether or not right to life i« suicide. He filed a writ petition 1r1.'n that the said provision was in
guaranteed under Art, 21 of the Constitution of India includes in it a right not i utional validity of s. 309 IPC fsa)goﬁ The Court upheld this contention
live a forced life, and consequentially, a right to die. Therefore, s. 309 would sl on of Arts, 14 and 21 of the (;ons.u;uﬁonlof Art. 21. The court upheld the
be deciared unconstitutional and void if Right to die was read into Art. 21, 0 the basis th:it s. 30?0 W:S_;“ ‘t,ﬁ(;taif right to s.peak involves right not to
‘:?e;r:d] I;iglﬁz%f) i)?;?nesss )irtllc%udcs right not to do business> then right to

"Law Commission of India, 42™ Report on the Indian Penal Code (1971).
“Gian Kaur v. State of Punjab, AIR 1996 SC 1257.
Law Commission of India Report, 156™ Report on the Indian Penal Code (1997).

"“Law Commission of India, 210 Report: “Humanization and Decriminalization of Attempi i 1 Wit v. Sanjay Kumar Bhatia, 1986 (10) DRI 31.
Suicide” (2008).

Muvuti Shripati Dubal v. State of Maharashtra , (1987) Cr L¥ 743.
""Modi govt. plans to decriminalize attempt to commit suicide” available W

ion of the
/212 shall not deny to.any person equality before i Zi'ifiﬂi’?ﬁiiﬁr,fAIR
- , M t Ben i
http:f/timesoﬁndia.indiatimes.com/india/Modi—govt—plans-to-decriminalize-attempt-to- W5 within the territory of India.” See also, State of Wes o
commit-suicide/articleshow/39689034.cms (last visited on March 15, 20153),

852 SC 7s.
"Bharti Jain, “Government decriminalizes attempt to commit suicide, removes section 30 i

(i
available at http://timesoﬁndia.indiatimes.com/india/Govemment~decﬁminalizes-attempt-'-ﬂ‘

o nna Jagadeeswar v. State of Andhra Pr’.ﬂde.ﬂf;:4 (1988) Cr LT 549.
commi{-suicide—removes~secti0n~309/a11iclesh0w/45452253.cms (last visited on March L5 P Rathinam v. Union of India, AIR 1994 SC 1844.
2015).

“Meruri Shripati Dubal v. State of Maharashira, é§9887§gé1;2;t2'para 13,
13 g person shall be deprived of his life or personal liberty except according to procediit CMEF Lid, v, Inspector, Kerala Government, (1998)
established by law.”

: Il,'nchuni KK v. State of Madras, AIR 1960 SC 1080.




11.S Abhivyakti Law Journal 117
116 ILS Law College

asia been given a life? |
of suicide finally consigned to the dustbin of
n of the attempt to suicide has requdled Fillc deb.z:';z
|\, Euthanasia or mercy killing is an act of death which will provi
| Le

' i iti f living. It is intervention of
B i r intolerable condition o v erventi .
O — nd life. Euthanasia and suicide can be distinguished:

life also includes right not to live a forced life. Therefore, the §y
struck down s. 309 IPC as unconstitutional and ultravires of Art. i

Preme o
il I (jehated offence
. . . " rminalizatio
After P Rathinam’s case® 6] the judgement of Gian Kaur v. Staze of Puniun Jieriminalizati
person had a right to die at his will as long as he did not infringe anothey 'y g

However, Gian Kaur’s judgement changed the position of law Overmyling

. . = . .. to e .

Rathinam’s case, it made the said provision valid. This Judgement, being op Tyt 1H el agefnl?ﬁﬁng oneself without any assistance from others, whereﬂells
latest law of the land, needs a detailed examination. The Constitutign ',:! s ars act © third person on the request of the deceased. Therefore the
this case negated all the arguments given in the previous judgment. X y1sdonc by 2

e 2
sh Court held that euthanasia was homicide.
12

.- 0 B trigoer
i be active, involving a doctor injecting a lethal medicine ;0 erfg,ns
s < 0 r passive, where doctors, with consent from concerned p
= arr sst; 0 ]

i being kept alive
i i the life support system of a person .
il i W1th'draw ia's i sensitive issue of euthanasia
e lizlp of machines. India’s tryst with the e e ST
.l 1o 1973 during the Aruna Shanbaug case,” wherein sl e
e © tate following a tragic incident. A petition was file 1
me Court citing violation of Aruna’s right to llive e(\;\uttl;l .dﬁ?;tjgu?;\;:{?y
- issue of mercy killing were analysed ethically,
i rﬁlati? :;t(l;; rules were laid down following the:_ ver(_hct in t(lilet casei:;;
lit(:iaecly.to legalize passive euthanasia whilst making it mandatory

tia-ia pleas to be approved by a court. debate
R . tional levels, and cultures, a deba
L ersities across religious groups, educati o
¥ "dlw'eriflt::seuthanasia in a country like India becomes even more c(::lfursll?fe
i "'“tﬁleccrliminalizing the attempt to commit suicide, whether we have take
= .b,;.p in a journey of a thousand miles remains to be seen.

With regard to Art. 21, the Supreme Court held that s, 309 of IPC g
violate Art. 21. The Supreme Court differentiated between right to life antl g l
fundamental rights by saying that for other rights like right to speak, the nuye
aspect of the right does not require doing of a positive or overt acy bui {5
implication. However, when a person commits suicide, he has to do an oL o
to end his life. Thus, an analogy cannot be drawn between right to life inclie
right to die and other rights including their negative aspects. The court thus hul
‘Article 21 is a provision guaranteeing protection of life and personal libersy
by no stretch of imagination can extinction of life be read to be included s
protection of life'. Further, the Court held that right to life under Art, 2, Y
natural right which is inherent in each and every person and is not a confemal
right. But, svicide is an unnatural termination of life and therefore, does nog fll
under the purview of right to life. The Court also held that right to life my
include any aspect of life which makes it dignified but not that whul

extinguishes it. Therefore, the right to die cannot be included as a part of right i
life under Art. 21.

cnt vegetative s

With regards to Arl. 14, the Court held that whatever be the reason:
attempting to commit suicide, the law cannot be differentiated as suicide i all
cases involves intentionally taking one’s own life. Moreover, it is open to e

Lonclusion |
Ho iti i erson’s
i life is priceless. However, there are conditions due to which a p

¢ |- scripted using a knife on a rttl)ck trlﬁtrl;lz; i::gnanzsmsr?;m:;le ll‘tlll:m(;ﬁ)isg

g e 'Of Zg?:rﬁct rl;ljlzshetndgs,erve to be a criminal wrong under thPf
, ipls Oi;}e(g:l;(ljiuazen the Tndian Society perceives it to be a rxflc.)ral \III:OEE;
b t?::reregoﬁons of ‘right’ and ‘wrong’ are not based upon any §pe:: lifllcthtzue):e of
vﬂ; u[;cm the perception of the moment ffmd are totally trilhn:ﬁigigni ty’ of the
e beholder: the legislamure. It is essential to preserve

i idual.

e

accused to prove that his act does not amount to attempting to commit suiciﬁ._
Also, the circumstances related to each case are taken into account by the judge
while awarding punishment to the accused.

The court also held that the debate on desirability of retaining such a pnal
provision which punishes someone whose only offence is that he/she, being .
such a state of despair that the person does not want to live any more, attempts i
end his life, which includes the recommendation of the 42nd Law Commission i
remove this provision, is not a basis for saying that s. 309 is unconstitutional. Fur
holding a provision to be unconstitutional, it has to be proved that the provisidn |
is violating a constitutional provision. On the basis of the above reasons, the
Supreme Court held s. 309 IPC to be constitutionally valid.

~\Moruti Shripati Dubal vs. State of Maharashtra (1987)2 (():lrlLé (’:,14132.90
“\ung Ramchandra Shanbaug v. Union Of India, AIR 2( . e ilable at Mg
Fl-'!unish Kumar Raizada, “BEuthanasia: A never—endmg d.e z;/ e e at-raizada)
| tmesofindia. indiatimes.com/ nri/ contributors/ c:ontnbunon(last e Tl I
liuthanasia- A-never-ending-debate/articleshow/39156608.cms

2015 . islation™ 493-495 Journal
"'Ka:ta)r Singh Mann, “Working of Legislatures in the matter of legislation

of Parliamentary Information.

2p Rathinam v. Union of India, AIR 1994 SC 1844.
HAIR 1996 SC 1257




ILS Abhivyakti Law Journal 119

National Judicial Appointments Commisgjg,
-Ayusmita Sinha, Sonali Bhardwaj Mohop,
’ T

_iions, preferred the word ‘consultation’ to ‘concurrence’ in the

4l appointment of judges.”
: s of Arts. 124 (2), 217 (1) and 222 (1) bave been interpreted by the
The National Judicial Appoj - S time to time under Art. 141 of the Constitution. The First Judges
made many question its IP;I;(;;:::::HtZSCOIlillmISSIOH Act, 2014 (NJAC Act) el rF:Lat a plain reading of Arts. 124 (2) and 217 (1) provided that the
features of the Indian Constitutiony Thc‘,v € . as debate SOme of the fundymes dmen of judges to the Supreme Court and High Court is to be made by the
bringing the Executive and the Judi;:ia “tg prima facie the NJAC Act uym Lt "This clearly shows that the appointment is an executive and not a
her s widespread antagonism 0 th excesive dominaton o e .0 e ial function. Moreover, the Chief Justice of India and the Chief Justice
The Nati . . Xcessive domination of the Executi:aj:'. - ‘Wi Courts and other judges of the High Courts an & Supreme Court ate
il thi xgnal J ud1c1a1 A_ppomtrpents Comrmission (NJAC) came intg oy -Emi,stitutional functionaries having a consultative role, whom the Central
i 124(glst1tunon (Ninety-Ninth Amendment) Act, 2014 which j 0 exiy ~ment may consult if it deems it necessary. Hence the opinion of the Chief
L and 124C after Art. 124. This amendment created ‘:Sened m L. of [ndia did not have primacy in matter of appointments. The primacy lies
. con: Central Government which shall take decision after consulting all
.nal functionaries. The government is not bound to act in accordance

Isi ] g
5 it the loss of a unique, independent Judiciary, or Creation of gp,.;
one*

Court next to the Chief Justice th i i

the U S Al ari
and t‘_’"O other .e'fninent persons wl?;or;hﬁllmtf::erx:glﬁi}:;izotf) Law and Jy e : h opinion. This was the scenario until a nine-Judge Bench of the
commitlee consisting as its members, the Prime Minister, Chj fy o et s ~ e Court overruled the majority view of the First Judges Case in the
and the Leader of Opposition. ! » huef Justice of Judges Case,” and held that the recommendation of the Chief Justice of

4 lor appointment and transfer of judges to the higher judiciary was binding
% e oxecutive. This upset the delicate system of checks and balances

Weseed in the Constitution.
4% wis upheld in the Third Judges Case,” which laid down the guidelines for

nsintments and transfer of judges. This case also changed the composition

Ll ‘collegium’, increasing its members (including the Chief Justice of India)

i thirce to five.

Whi ituti . . : ) )

Nati:)em[a}lle JC?SF“;UUXH (Ninety-Ninth Amendment) Act establishes this body. the I8 collegium system has been in place for more than two decades. But it
udicial  Appointments Commission Act i : ' Wfiecs it d -accountability. It also keeps the executive
i . ct is described l Jeds from opacity and non-accountability. p

re T 1 M § L » . . . -

gulatory in nature, restricted in its legislative powers only to the layi:gs d:;‘],:?# iinipleiely outside the collaborative and consultative exercise for appointment of

procedure for its proper function; i
Phoedure pe ng. But a careful scrutiny of the Act refisls

Thi ) .
Iﬁ;se:tr;a:r?:rtrf:;;:tgsgrg;en;@zd by another sall piece of legislation of Y
] hat Judicial Appointments Commission A AR

see_ks to rggulate the procedure to be followed by the six—mg;ﬂggrl toﬂns' X
Diiflee

="

I National Judicial Appointments Commission Act and the Constitution
Winet;-Ninth) Amendment Act, 2014 have therefore been enacted to counteract
ect of the Three Judges’ cases that had established the collegium system.

T tbjective sought thereby is to replace the collegium system, which anyway
88l 0o constitutional backing.
National Judicial Appointments Commission

.Inr..'lia, the need for judicial independence is enhanced by the fact that India has
iWritten Constitution with a scheme of Fundamental Rights, a system of Judicial
#vicw and a Federal system. Art. 50 that constitutes the ‘conscience of the

Constitutional Framework

A .
apzrts(,).i ; |;24 2) a.nfi 217 (1) of the Constitution provide a well-balanced system fur
exgcm. ment of ]udges to the Supreme Court and High Courts, where both, ihe
imerprgzda?g) nr;he;h _Luc?:éilr{ﬂ that;;e t:iez? given a balanced rf;le. This car’l .hl

_ . : at the drafters of the Constitut i
;:grrgﬂllzt::_dlscretmn to either t_he executive or the judiciary in thl: r;l)a?tlicci:i n;:) g-':
1v€ process for appointment of judges. The Constituent Assem%ly 2ﬁﬂ‘.

W4 Report, The Judicial Appointments Commission Bill, 2013 presented to the Rajya Sabha

19 December, 2013,
A F Gupta v. Union of India, AIR 1982 SC 149,
Wireme Court Advocates on Record Association v. Union of India, (1993) 4 SCC 441.

B Presidential Reference, (1998) 7 SCC 739.

"IVBSL, LL.B.

! 0 Ninety-N ‘dl
The COHSﬁtUtiOD of Indi
1a, 195 i i
t) t, 1 : 0, a 124A lﬂsel'ted by the COHStItUti n ( i ty‘ U
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Constitution’,® gives meanin

o J g to the concept of ‘separation of

= " - 0 ?

}:11;1_51.0111 of goven‘lmental'_authorlty into three branches - LegiI; lrtiers » tha;
udicia h— each with specified duties on which neither of the othervg’ SXealjy

encroach. To this is applied the Constitutional doctrine of checks rncholey

which the people are protected against tyranny.’ and balanggg

131k

Art. 124A of the Constitution i
s > ¢ provides for establishment i

S]gm;msm(;n consisting that will recommend persons for be(i)rf aasm_me. :
;\/I ; El Siérail:] Ct;ansfer? ](_),f, judges. Three of the six members shall gbe Pﬁln;ﬂ; :
-charge of Law and Justice, and two eminen o i
. . i Ll t C K, X
by the Prime Minister, Chief Justice of India and the I_.I;agseorncsnct 2}1?3%“‘ ;
P

of the executive,

It i ivi
is therefore feared that giving an upper hand to the Executive for

appomntment of judges would lead to a new class of ‘committed Judici .
lary,”

would be impossible for such judges to take an impartial view of the case if t
11 tf

were to feel responsible for the succ i
. . . ess of one side or the othe
Ec}](l;zgi/i :Iglp_(;sallble for such judges to take an impartial view of a c;seIta“;qmd o
» 1f they knew that their posting, promotion, and prospects ggel:eslt
Ft]

depended on their pleasing the Executive.’

Un .
appc(i;; tzlrllznl:l{,?i fct, the Commission has the sole authority to decide on e
b o %r ges}.1 Though the Act provides that recommendation in wriidy
i oueh om the Goveljnor of the State and the Chief Justice, the fj Q:I

mg power vests with the Commission itself. An important’ featurg]::

the v i

recomf;g;] d:gonwhghaﬂy tWod members of the Commission may veto g
. . OUnce vetoed, that inati -1 ;

appointment, '’ nomination will not be considered fiy

There is no denyin i
g that an independent, non-politi iciary i
' : A : political Judic ial 1
?Sm:t:tm 31(3 democ.:rauc political system adopted in India.!' But i;?l-lye léo(:nmc'lal' 3
- ng; iz attc? be implemented, there are chances that the Executive may r:'ztsslg;‘i
) 1ons recommended by the oth i {
those judges who are to their Iiking. " members and finally appoint ol

Delegation of powers

Ss35,

detem?nzndthle 2 g:‘) 1?:;; I\g)zr\C; Qgétqelegate corﬁplete power to the Commission to
1 ' for lons as well as frame i

appointments to higher judiciary. This delegation is excessivr: Bolaions for sig

& . .
) glmon, of India V. Sankalchand, AIR 1977 SC 2328
HNazi.]cik AS ll;:]ulr(h pnc;iionary 1572 (West Group, 10™ cdr'l., 2014)
9Durga .Das l;\;s ua, (éi::;n C’.‘::::::;tmion Defaced And Defiles (Macmillan Co. of India, 1974).
mlgu{terwm'ths TR e _Uz()?)’;; , the Constitution of India 4178 (IN) (LexisNexis
ational Tudicial Appointm ‘ issi
B ents Commission Act, 2
Subhesh Sharma v. Union of India, AIR 1991 Scé 62%4’ 00

P T . N £
arty in the House of the People. This tilts the decision making power ixf?s! )
a'* U

noleraentation’.
i the present C

. plain reading, the on

eeomes incessantly arbitrary, when it acquires

{eiegated legislation mu

i;nwers.
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s that which proceeds from any authority other than the
is therefore dependent for its continued existence and
or Or supreme authority.12 This term is used in two senses:
arcise by a subordinate agency of legislative power delegated by the
ure; or (ii) the subsidiary rules themselves which emanate frolian the
jate agency as a result of the exercise of power as mentioned in (i).

the Legislature has wide powers of delelgation, it is subject to one
I ugon: it cannot delegate uncontrolled power. This rule flows from the
= ¢ that, if any of the three organs try to expand their jurisdiction, it would
an unavoidable conflict and affect the harmonious efficacy of the tripartite

e of Government.

ility of delegation is further restricted only to the ‘mode of
The function of subordinate legislation is merely an ancillary
. 11, make the policy functional, rather than making policy choices.'” However
ase, there is no policy that can guide the determination of
because the entire discretion has been left to the Commission.
ly guidance given is that the recommendation
‘transparency, accountability and objectivity.’

Jegislation 1
Wy power, and
)1 some supert

he permissib

Jion criteria

.dure should have greater

¢ established mechanism under the Constitution, the executive
through a position of a sub-

rty of individuals, without the

qrary to th

a

| leyate, the powers to affect the life, liberty, prope

Weirocratic restraints of a debate in the legislature.

st be laid before the Legislature. ‘Laying’ before the

. islature is an important means to keep a check on the exercise of delegated

‘laying’ procedures: Simple laying, laying subject to
neative resolution and, laying subject to affirmation. Simple laying is a mere
formality where the Parliament does not have any control over the delegated
{eislation, except for subjecting it to a parliamentary debate. In negative laying,
ihe Parliament has the power to annul or modify the rules once it is put before it
\under this procedure, However, the actions already taken under the rules will not
lye affected by parliamentary modification or annulment. In the third type of
laying procedure, the draft rules are put for the parliamentary scrutiny and they
{io not come into force, until the Parliament affirms them.”

"'fﬂ1ere are three types of

Works Ld, (1997) 5 SCC 516.

121"144,’riculrr.uml Market Committee v. Shalimar Chemical \
e Law 55 (LexisNexis India, 7 ed.,

BM. P, Jain & S. N. Jain, Principles of Administrativ
2011).
“Ibid., at 58.

“Ibid., at 55.
¥4slas Industries Lid. v. State of Haryana, AIR 1979 SC 1149.
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1o appointment of judges®, procedure and conditiogss for selection?’,
o rt-liciting views of Governors and Chief Ministers™, procedure for
! ':f l[:dgf:sz9 and other rules as it may prescribe.

3 and 6 of the NJAC Act, 2014 give unlimited and unguided power to
ﬂ-'-- ion to recommend Judges for appointment in the Supreme Court-and
” r':alwhereby they also exercise the power to regulate such appointments
ﬂt; sole authority to determine the criteria for such an zflppoifltment. In

. of any guidelines, such unguided and uncontrol]eq dllscrenon on the
auts the Act beyond the scope of Art. 124C of the Constitution of India,

L

Of all three types of laying procedures, only the third is mandatory; the Ol
directory.'” Ss. 5 and 6 of the NJAC Act empower the Commissio 4, . &
recommendations for the appointment of Jjudges based on criteria Jika o %

submitted that, since the NJAC Act performs the import.
appointing the Constitution’s gatekeepers, not adopting the thj
procedure amounts to arbitrariness as it gives unguided, uncontrolled ot ”:
enacl essential policies for appointments,

By leaving the appointment of Judiciary in the hands of the Executiye® the e ichision

is not only in terms of arbitrariness during appointment of Judges, which ¢ gh (he National Judicial Appointments Commission Act only seeks to

iy the defect of the collegium system that came into be.ing after the_ Three
s Icﬂ_.;e_ it does not quite fulfill its oft repeated proc':lamatmn. The ]eg‘lslators
i Act, who have time and again harped on their keenness to bring the

it par with the executive, and restore the powe; of the Execunvq while
. the Judiciary to have an equal say, in actuality, they have failed to

{neir proposed goal. The power to veto recommendations regarding
excess delegation

d to dominance of

beiween two or more individuals but also between the individuals and gyus
Since the government is the most recurrent litigant™ in the cages brought i Binints as well as creation of a parallel leg'islgtion due to
courts, conferring such power on the Commission is not only unconstitutio;ms t Bl I National Judicial Appointments Commission may lea
the virtue of it giving uncontrolled discretion to the NJAC, but alsg posss an erecuiive.
imminent threat to the most fundamental right of the citizens of India of qual .-1 ', the net result of bringing in the National Judicial Appointment
protection before the law. ' Pl u;,on has been a mere shift of primacy of opinion for selection of Jjudges
) & hiher judiciary, from the judiciary (as under the collegium system) to the
v-: as has been enumerated by highlighting some of the features of the
siiientioned Act,

The task of legislating has been entrusted to the Legislature as a representative gf
the people. However, the same is not the case of the Executive. The powss ju
whose judgment, wisdom, and patriotism, this high prerogative has hae ¥
entrusted cannot relieve itself of jts responsibility of legislating by choosing athes”
agencies upon which the power shall be devolved,® 1

Further, in the provisions of the Act itself, the only other policy guidelines I
the phrases: ‘if he is considered fit to hold the office’*; ‘ability, merit and aiiy
other criteria of suitability’.® S. 12 of the Act leaves a wide ambit of powers i
the domain of the Commission whereby it gives the Comnmission the powar i
make regulations for almost all essential determinants- the criteria of suitabiliy

U ibid
"National Judicial Appointments Commission Act, 2014, 5. 12,
YIbid., s, 13.
"Ibid.,, ss. 5, 6 & 12.
*'The Constitution of India, 1950, art, 14.
hirteenth Finance Commission, Report: (Finance Commission of India, 2009) availabi &
http://ﬁncomindia.nic.in/writcreaddata%5Chtml__en_ﬁles%SCo]dcommission.htm]/ﬁncomu

/tte/13fcreng. pdf (last visited on March 15, 2015). , - 12(2) (a),
HCooley’s Constitutional Limitation 724 (Vol. I) (Little, Brown, and Company, 8" edn, 14270 LS. 12 (2) ().
*National Judicial Appointments Commission Act, 2014, 5. 5 . H12(2) (e).

Pibid, s3.5 (2), 6 (1), AL 122) (g).




Tax Evasion and Tax Avoidance: The Fine Line

Shilpa Shenoy,” Sanjanq gy ..

With the advent of globalization in 1991, the Indian market began to open
various business enterprises began to have cross border transactions, T'iﬁi:
rise to the requirement of introducing various rules to regulate such transaggm

One such concern was tax evasion by the transfer of property betwees gy
enterprises. The price at which two enterprises of the same 8rOup transer e
goods or services is called transfer price, which need not always be at tj o =
derived by the market forces. Such prices can be arbitrarily dictateq by g
participating enterprises thereby affecting their profits and tax ligjl
Governments around the world lose large amounts of money each year i i
evading schemes. Such financial losses incurred by governments by
burdensome for those paying their fair share of tax as well. i

In order to ensure that such practises are curbed, the Finance Act, i
introduced the law of transfer pricing in India in 5.5 92A to 92F of the iridig
Income Tax Act, 1961 and Rules 10A to 10T of the Income Tax Rules, 1653
These lay down norms for computation of transfer price, and suggest dejila
documentation procedures. Under these rules, the price at which 800 e
services are transferred between associated enterprises (AEs) must be at um'y
length price, that is, at a price at which independent enterprises wouid transpel '
However, lack of uniformity in tax laws worldwide and exemptions granted by

tax friendly countries have to a large extent made these rules redundan;
practise. d

Tax Avoidance v. Tax Evasion

Multinational corporate entities structure their transactions to reduce their lu
liabilities. There is a very thin line to determine those that are acceptable s
those that are not. For instance, Company X purchases a valuable asset for 24
200 which it sells to its subsidiary Company X1 at a price of Rs. 400. This yui s
is not determined by market forces. X1 in turn sells this asset to an independant
enterprise Company Y for Rs. 600. In this example, X ends up eaming only ks
200 as profit instead of Rs. 400, which it would have earned had it not routed the
transaction through its subsidiary, X1. In this manner, the profit of Rs. 200 aui

the resuitant tax lability on it has been shifted to the country of X1 which can be:

located in a low tax haven.

In principle, taxpayers are not deterred from designing their income in order !
pay minimum taxes. The freedom to present one's income within the legal rangé
in such a form that the least tax is to be paid is defined as tax avoidance; thi
results in tax savings. The principle of freedom of income presentation e

Y BS.L, LL.B, #1V BS.L,LL.B.
'Income Tax Act, 1961, 5. 92,
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g ented, that is, where ‘creativity' of des:lgning_ taxes is

il 0se ’of the law. While tax circumvention will not‘be
Bilie spoirit andbliflrgd to modify their tax files and pay taxes. Ta.x evasion
fiapay=r 270 (();lelligberately violated. Evasion implies conscious illegal tax
i1 I?:’nfme to prosecution and fines.

P .o reoulations have been keeping a check on tral'}sacFions
e Ei to prevent tax evasion, many mult_ma_tl.o_nal
= have devised clever strategies which reduce their ttzlllx dl;ag;ht‘?as);
I a'se when -companies claim such schc:mes as'mff 0
iﬂ'ﬂ:wliﬁe governments see these as methods of ‘tax evasion’. |
. trategy is commonly referred to as the ‘Double Irish Dutch

i”“g:é:rs such structures, a parent company incorporates a wholly
.

i d and controlled from tax
Luhsidiary i land that will be wholly manage )
. 'uh;m:: géﬁ:ﬁa or Cayman Islands. For tax purpoz;les 1tr,1 _I(r;lami,r ::tc;l; :
. Bermudian company. This Ireland subsidiary
Bilan is g o ther subsidiary in Ireland. For
' i h in turn creates another su ary in ]
b D e transfers its property to the first Ireland

- rent company it !
I 'M’Tltl};eszfrfle is licensed by the subsidiary to the Dutch company which
sidiary.

it to the second Ireland subsidiary which ultim:'ately exploits ;;t AII;
f ls:Sthf;',refore earned by this subsidiary. HOtV_VCVFL S]&Zesgll:siﬁppaig s
I, ts from
o h company, most of the profr :
= holdi i i this royalty since the fax treaty
i ithholding tax is paid on this roy since y
B o ond the same. Again, since the Dutc
Betwec d Netherlands exempts the _ L,
e L:y i;tlalifcezg:;ed the property from the fustairlshT;qumzlrg; Erlilsooste :cfa;:;z
“ i to it as royalty. This roy
uts are paid by the Dutch company i e e meniDiich
Jding tax since the same is exempted ON roy: y .
h:tli((i:uzgx laws. Since the first Irish subsidiary 1;? re_ga;;iegei sd}:eé'g:; :1 "
i i i taxable sin
winy, the royalties received by it are not _
: ::n: ’cor;ma)t{e income tax. There is considerable tax saving.

arried out at an arm’s length price, rendering tge
ructures cause losses to the country where the
h countries of taxes that they woul_d
to create the property that is

Bines e C

bl rnosfer :
= jcfated enterpris

‘Althiugh these transactions are ¢
ﬂmne inherently legal, such st _
‘Wareit company is situated. It deprives suc .
Wy legitimately earned becau_se gf resources use
Srnsferred internally by a multinational group.

that has
e of the biggest losers in this context has been the u.s. gZI\lrie;mlr;i:t Google
Hout taxes due to exploitation of such structures by zomhpt UL
Apvle, Microsoft etc.’ The U.S. government protested aWere e
-'tan"éirly being diverted to tax havens. Since these structures

: i iversity Press,
“Fich Kirchler, The Economic Psychology of Tax Behaviour (Cambridge UEVEETY)

Jisticer. 200 ich” ] : : nvtimes.com/interactive/
Double Irish with a Dutch Sandwich”, available at: hitp./fwww.nyt piaed

g =) (last visite
2012/04/28f businesleouble—Irish—With-A—Dutch-Sandmch.html?_r-() (las
March 15, 2015).
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rprise, thereby taxing the group’s profits in the home country

due to the favourable tax policies in Ireland, the U.S. and othe; . ol of ifing of the corporate veil

governments pressurised the Irish government to modify their tax laws 1o ¢
further formation of such structures during the G20 Summit held in Aus; o
November 2014.* 4

g single ene
iz the prt S _
:n India have been upholding the tax authority’s n‘g‘ht to disregard any
5.| ed by companies to evade payment of legitimate taxe.s.whmh
R einploy! the ordinary course, but for such devices. Tax authorities can
: ,ﬂzef;rrlm of the transaction and take into account its substance having
" - facts and circumstances of the case.

b becn held in Karumuthu Thiagaraja Chetty & Co. v. CEPT tha! where th.e
. nsaction is arranged to divert the profits out of tax.al_ale temtgry_ a!nd 1.f
N ..ranstion is affected with the dominant object of avoiding tax Hability, it
'ﬁu:;ia;;petent for the tax authority to go behind the transaqtion, and assess
. which might have been received but for the transaction. In _Juggzlal
"j CIT', it was held that the tax authority was entitled to pierce the
r.: pér‘gorate ;;ersonality and to look 2‘1t t_he real transaction. The court has
1o disregard the corporate entity if it was u_sed foy tax evasm;? dE‘)rcto
.went 1ax obligations or to perpetuate fraud. Slml'lar,ly, in Mch?we g }?-
70", the Supreme Court upheld the tax aythonty s right to disregard t e
wansaction and look at its substance, if it was undertaken as an anti-

noe tool.

Pursuant to this, the Irish government proposed an amendment in its Ly fau
more specifically, their policy regarding tax residency. While el
corporation operating in Ireland having its control and managemen it
haven was regarded as a resident of the latter, the proposed amendment reg
all companies operating within Ireland to be an Irish tax resident irrespeciiye o
the location of their control and management.” The implication of this I§ g
profits arising from the entire structure which ultimately ends up as the incyye g
the first Irish subsidiary becomes liable to Irish corporate tax at a rate of 12
this is one of the lowest tax rates in the world.

However, for those companies already exploiting this ‘double Irish ek
structure’, this modified law will come into force only in 2020, meaning theyshy
that governments will continue to incur losses for 5 more years.’ By then, mus-
of these companies would have evolved other means of exploiting tax lawg
their favour for reducing their tax burden. Additionally, Ireland has introgeed
this law as a ‘default tax residence’ rule, which implies that there would eithar be
alternative rules, or that the default rule will be subject to exceptions. Hejioa, | ie was recently made more concrete in the'rnuch talked abqut \./odafor'lle
remains to be seen whether this law will be strictly implemented to prevey fuy. %" This case discussed concepts of tax planning and tax evasion in detail.
evasion. In effect, this new law would not curb the formation of such strugilises e & as a transaction of sale of shares from one group of companies to ano_ther
because these companies still have the incentive of exploiting the low corpurile W 1ok place outside India. The transferor company hag], 'throqgh various
tax rate of 12.5% applicable in Ireland as opposed to 35% in the USs., 215 @ Wermediate companies and contractual arrangements, majority ngpts Jin an
U.K and 33.99% in India.? Sdinn subsidiary. Hence, as an effect of this sale, there was transfer o_f interest in
' absidiary of the transferor company (o the transferee. However, since nobpart
{ihe sale took place within India, a huge amount of tax that wou_ld ha\fe een
Wbl under Indian tax laws, had the sale taken place directly in India, was
bided. Indian tax authorities sought to impose tax liability on -the transaction
Wnterding that the entire complex siructure was merely a tax avoidance measure

il bicnce must be looked through.

The way forward

The need of the hour is to reform tax laws in a way that enables governmem: i
look through intra-group tax avoidance transactions and treat a corporate group:

“Robert W. Wood, “Ireland Corks Double Irish Tax Deal, Closing Time for Apple, Gougie
Twitter, Facebook™ available at: http://www.forbes.conﬂsites/robertwood/ZOl4/I(fﬂ'w'
ireland-corks~doublc-irish-tax—deal-closing-time-for—apple-google-twitter-facebook, e
visited on Mareh 135, 2013).

*Department of Finance, France, “Competing in a Changing World: A Road Map for Irelaud's
Tax Competitiveness”, available at: http://budget.gov.ie/Budgets/2015/Docameis
Competing_Changing World_Tax_Road_Map_final.pdf (last visited on March 15, 2015). _

Department of Revenue, Irish Tax and Customs, “Corporation Tax”, available W
hitp://www.revenue.ie/ enftax/ct (last visited on March 15, 2015).

"Robert W, Wood, “Ireland Corks Double Trish Tax Deal, Closing Time for Apple, Google
Twitter, Facebook” available at: http://www.forbes.con-;/sites/robertwood/ZOl4/10.‘!!-‘:.
ireland~corks-d0uble-ir‘ish-tax~deal-Closing-time-for-apple—google—twitt,er-facebOOk, (1 A1k 1986 SC 649

. ;(i)s]ifd on March 15, 2015). - 850216 SCC 613
“ . Worldwide Corporate Tax Guide”, available ar: http:/fwww.ey.co i, Whisn of India v Aza di Bachao Andolan, AIR 2004 10 SCC 1.

ggli\;l;e.s/’l" ax/Worldwide-Corporate-Tax-Guide---Country-list (last visited on March & ! Dowi il & Co. Lid v. CTO, AIR 1986 SC 649,

I Supreme Court referred to many landmark judgements while discu'ssmg the
e of tax avoidance. Firstly, it discussed at length cases of_ Azadi Bfaa_hao
Uidiian'® and Mc Dowell.'* The former had upheld the Westminster Prmc1ple
il “given that a document or transaction is genuine, the court cannot go beh?nd
" some supposed underlying substance™; and the latter held that tax planning

i Sl be legitimate, provided it was within the framework of law. But it

L1961 ] 42 TTR 788 (Mad).
AR 1970 SC 529
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disallowed colourable devices as part of tax planning. Therefore, the Coumpil Suis chereto etc.) fof the dt_atemllﬁination of the transfer pricing for those
that both the judgements were in consonance, meaning thereby thay alihats ' s ver a fixed period of time.

parent and its subsidiary are regarded as Separate legal entities, -
authorities can invoke the principle of lifting of the corporate veij] i 8
looking at the transactions in a holistic manner, it is revealed fhas Ju.
methods were adopted to evade tax. The decisive criteria is whether the ,--_'
company’s management has such steering interference with the subsid
activities that the subsidiary can no longer be regarded to perform those a4y
on the authority of its own executive directors, The court opined g ¥ i 2012,
transaction will be considered sham if it lacks any legitimate econoe e Bl '

commercial purpose. Lliction of APAs in India is definitely a welcome s'te.p toynfards asgurgllg

: . . iy and mitigating the vast number of transfer pricing dlsp_utes in the
Related party transactions are also peing more closely monitored bY virtuc ofg *l"l.'y Indian APA regime is at par with global regimes when it comes to
new Companies Act, 2013. Various amendments have been introduced in light o 4 ~‘e Itations. Elaborate rules exist coupled with the fact that it is free
large corporate frands that happened in the past 20 years like Satyam, all wn i ortance being given to this key first step in the process. This will
and Enron. In such a scenario, it is an opportune time to introduce legitanue i _ml;l: anies to aitempt to enter into an APA rather than having to
regarding the tax liability arising out of such transactions, Iu'i:;titljﬂ-

iy Mukherjee, erstwhile Finance Minister of India, said in his budget
5 » globalized economy with expanding cross-border p_ro_ducnon chains
& ade within entities of the same group, Advance. Pricing Agn?ement
e 'g-'trnificantly bring down tax litigation and provide tax certainty to
i fltf)rs Though the provision for APA has been included ‘in tl}e_DTC
i, '?ihprop;ose to bring forward its implementation by introducing it in the

iar}l "’I," _'J

Hence, according to well settled jurisprudence on this issue, tax authoritisy ey - elations between companies and revenue authorities with respect to
resort to the principle of lifting of corporate veil to attack fraudulent sty Lo g is adversarial in nature, with the companies under the impression
and transactions. However, there is a need of a concrete legislation on the syue - ps'wmg e authority is constantly trying to increase the company’s tax
to effectively curb such tax evading measures. pscn

y. while the Revenue authoritics undertake the audit with the pre-
Advance Pricing Agreements i

While the application of the doctrine of lifting of the corporate veil ailpy

- ' tngy for a transaction in a non-adversarial atmosphere.
revenue authorities to bring fraudulent taxpayers to book, it may also enco

lle litigati inst i i iti i ! i i me as compared to the well-
futile litigation against innocent tax payers having legitimate motives hehing ey I(.mer hand, being a relam[f;:lsy recgn}apr;ngrallnn:j e progrgmme s
transactions with their AEs. To steer clear of such tedious litigation and to ey ash ied programmes (_)f th_e . b an : OF 10;) e s
lax certainty, innocent taxpayers have recourse to the recently introduce) i it ;0. The APA regime is not cret . p : .the - to, -
Advance Pricing Agreement Regime vide the Finance Act 2012.1° il scheme, the Central Board of Direct Taxes has the p e
[ the taxpayer has not complied with certain terms and conditions.
Wever, neither the Act' nor the applicable rules lay down a procedure to
e .:lgainst this decision of cancellation.® Cancellation of an APA not only

ikes ‘he entire procedure and efforts put in by the taxpayer futile but also

Advance pricing agreements (APAs) offer taxpayers with a significant way n
reach better assurance with respect to international transactions which artriet
transfer pricing provisions. An advance pricing agreement is basically a pe 3

decided agreement which will finalize the arm’s length price of an internati:sul Hously affects the certainty that the APA regime was intended to provide. In
transaction and the method used to compute this. It involves the process of

- i ibsence of a statutory right to appeal, the only recourse that a _taxpayer .h:fls is
negotiation between a taxpayer and a tax authority, the intention being to end i Wokivig his fundamental rights under Art. 14 which strikes at arbitrary dec1s:0n.s
e L According to the OECD framework, an APA it # W Mdministrative authorities. However, it must be kept in mind that under writ
arrangement that determines in advance of ‘controlled transactions’ (i@

transactions between two enterprises that are AEs with respect to each other]. &
appropriate set of criteria (example - comparables, methods and approp:iass

), Report: Advance Pricing Agreements- Approaches to Legislation (October, _2012). _
#iget Speech of Pranab Mukherjee, Minister of Finance (2012-2013) available at:
Windiabudget.nic.in/ ub2012-13/bs/bs.pdf (last visited on March 15, 2015).
seume Tax Rules, 1962, r. 10R.
Sine Tax Act, 1961, s. 253, ) . —
| Leniral Board of Direct Taxes, “Advance Pricing Agreement Guldar'llt‘:c “;_lth P}:—ﬁ:ﬁsg ’
"“Provisions Relating to Direct Taxes”, available ai: http://indiabudget.nic.in/ub2012-13/: Riiloole  ar: hitp:/fwww.itatonline.org/info/wp-content/files/CBDT_Transfer_ B
/mem1.pdf (Tast visited on March 15, 2015), AF4_FAQ.pdf (last visited on March 15, 2015).
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jurisdiction, courts may only look at legality of the decision and Cannot desih.
merits. Hence, it is imperative that a taxpayer has a right to appeal to the '
against such decisions of the CBDT. i

trust Effects of Reverse Payment Settlements jn
Patent Infringement Litigation

-Ritvik M. Rulkarni®

There is a very thin line between tax planning and tax evasion, Whiis o o hannaceutical industry is one of the vital establishments in the field of
acceptable for a taxpayer to reduce his tax liability within the framework n;[ ; Whears: and constant innovation in medication is the world’s never-ending
colourable devices cannot be a part of tax planning. Since tax evasion sg .nt. There is a desperate need for effective drugs, but branded drugs are
employed by multinationals are fuelled mainly by lenient tax policies Of | e 4 4l b gh prices is because of the high investment required in drug discovery.
countries, it is essential for these countries to climinate the loopholeg o'l ':' J han USD 100 billion is spent every year in the effort to discover and

policies that are being exploited by taxpayers to evade tax liability. h 4 new drug. According to PricewaterhouseCoopers (PWC) in 2010, India
il uit:| the league of top 10 global pharmaceuticals markets in terms of sales

80001 with value reaching US$50 billion.!

Conclusion

Cllc .‘.

In this scenario, jurisprudence dictates that tax laws worldwide should Al
this issue by disregarding the separate legal entity principle and consideri.-.u'
profits of the corporate group as that of a single entity. However, to nip 3
problem at its bud, it is critical for legislators to attend to this issue by way '
comprehensive legislation on tax evasion and planning. '

o enormous investment is incentivized by strong patent protection which
B 3 monopoly to the pateniee for 20 years. Despite such strong protection,
Wmiceutical patentees have made agreements that overreach the legitimate
. , ! t grant. Such circumstances call for intervention of antitrust or
Asre - . il v e putent gran. . |

t gard:?‘ Lnnc;cerll‘t ;axpgyers undertak1_ng relf':lted party transacpor}s, the AR ision law for deciding the legality of such agreement(s). However, in most
acls as a sigh of relief as _1t ensures cert.amty with respect lo tax liability thewshe Wndictions, enforcement of intellectual property rights is excepted from
r'e<_iuc1lng chances of being dragged into costly and time consuming (il ' icrutiny due to their inherent exclusive nature
litigation. : i y :
: . ' f this inherent tussle between competition and patent laws, the object of
The difference betw i it oy y \ ek ’
the yoars with Comef:;l it;X gwlrzz?rlxnghal?detax evastlonfhas bee.n diminishing & Ll I puageer is to assess the legality of settlements which involve payment of large
planning. This menalc):e e bg i damoun Ol taxes in the garb 4f 2 s 07 money (often in cash) made by drug patent holders (Plaintiffs) to
their d & hare of ¢ p -8 10 e curbed to protect those taxpayers wha | infringers (Defendants) in patent infringement litigation, Since the law

e share of taxes and in furtherance of the larger public interest. issue has emerged (and developed) in the US the paper will derive more

from commercial and judicial responses towards such reverse payment

vnts in the USA.

lovation and Competition in the Pharmaceutical Industry

#NE Ciscovery is a process whereby a drug candidate or lead compound is

Mifi=d and partially validated for the treatment of a specific disease. The
W ind validation process® is different for each drug depending on its inherent
WiRcieristics. Pre-clinical and clinical trials over three phases complete the

L, LLB.

aterhouseCoopers, “A Brief Report of Pharmaceutical Industry in India” available at:
/ www.pwc.in/press~re[eases/its-india~ca]ling-for—global-pharmaceutical-

anies.jhtml (last visited on February 14, 2015).

va Goulding and Emily Marden, “An Overview of Drug Discovery and Drug
VElopment”, Centre Jor Social Innovation and Impact Investing Resources, Sauder School
H_llsiness, (May, 2009), also available at: http:/fwww.sauder.ubc.ca /Faculty/ Research_
S Bley/ISIS/Resources/~/  media/ (0887B95B94684BB4805SBBBUYC4E7B876.ashx  (last
A on March 15, 2015).
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h patent has expired; .

4o patent will expire on a particular date; or

. L is invalid or will not be infringed by the drug, -

In order to place it on the market, an innovating company has to e t such patleir;t t::i:;v:ought ged by ¢, for which

investment of millions of dollars on each drug before it reaches the mo e aporova | |

the drug is put up for sale, the ultimate goal of the company is to n arkel. g L1 yrder Para IV, the statute requires that ANDA Applicants certify to the
€Cove tice to the NDA holder and patent owner, and, if patent

g aplove or B i ) s A B lisod. provice °0 it imposes a 30-month stay on the approval of an

T, il
ix;lventing it. This role of the pharmaceutical innovator is performed by : : litigation 18 filed, 3
pharmaceutical world calls 2 brand manufacturer or compan % | || the NDA patent is genuine, the ANDA Applicant is likely to pay
pEy: i 4und be liable for patent infringement. On the other hand if the patent is

idated by the Court if challenged by the Generic Applicant.

process of drug development; after which the novel drug is ready ¢
administrative process of approval. O Undgpad)

While Ithe Goliath of corporate pharma may account for pharm;ceue
innovation, many Davids fiercely compete with the former tg _.Nﬁi
a;:ceszlb};hty of drugs to those who truly need them. This socio-econOmi].
played by generic drug manufacturing companies. A generi -
product that is comparable fo brand/referezce listed i:;“;r:;:gtxs' b 8 undict. Even if the patent is invalidated the challenger will have gained
. . in - ! . :
j;o:;n,.strength, roz:t'tf of admmzstrc.man, guality and performance characieris i bocause 0O damag’es e m;.d - rr.lgnt_h stay :’%uld St;g
nd intended use"." Since generics have to merely reverse-ehgineer cated. The brand’s weak patent now faces invalidation anc hasten

drugs, it saves them from conducting fresh clinical trials that are reqy a0
obtain regulatory approvals. The Hatch-Waxman Act allows acceleractle:j' .
a‘;‘)proval ”of a generic drug through an Abbreviated New Drug Appli .‘.;'..
fe:zlfrt?a )Sll]lpon I::eo‘;\;:riﬁ that 1{ Elf‘blocquivalent” to an appll'm.'ed drug * This an amount much larger than the profits that the generic velrsion _could have
efficiency b :n-p he availability of drpgs which have similar therapegi d¢ in the period agreed upon for delay. In nearly every case in which generic

y but a comparatively much lower price than that of a branded drug. U 15 contemplated, the profit that the generic anticigpates will be much less
% wht the brand stands to lose from the same sales.” Such an agreement has

following effect:

L iy be inval
es are bound to spend a considerable amount of time

Lot «iruation, both parti
S« on litigation (and attorneys’ fees) before the last Court reaches the

g i'!ln.
g

e 1« only one apparent escape: a settlement agreement. In exchange for a
Javed cntry and an agreement 10 not challenge the patent thereafter, the brand

Ideally, a generic manufacturer must wait for the brand’s patent to expire b
he can introduce the generic variant in the market. This ensures the -... b
tweqty-ycar window to exploit its monopoly over the patented drug and eurh [
maximum refum. Once the patent expires, it can adjust the price to effectively
compete with its generic version. This is a win-win scenario for brands, genetien
as well as consumers. ‘ |

Paragraph IV Litigation under the Hatch-Waxman Act

The Orangfa B_ook6 contains the drug and patent information of a certified Mg
Dru_g_Apphcatmn (NDA) (read branded drug). A generic company has to obiis
certification from the ND applicant for an approval. It must state one of i
following: .

The brand’s patent survives until expiration

Generic competition is effectively eliminated, enabling the brand to earn
supernormal profits

¢ Costs and efforts for litigation are averted by both

_EH. The generic company is assured supernormal profits

4 lirmlessly profitable as it may seem, such reverse-payment settlements can
flentially hurt the market. If both parties would have litigated towards
_idation of the weak patent, the generic company would be able to enter its
Wg carlier than expiry of the brand patent. For this lessened number of years,
ihe consumer would save on medical expenses because generic drugs will be

(i) the required patent information relating to such patent has not begh: theaper.

filed;
4 . ' i
‘Generic Drugs”, Center for Drug Evaluation and Research, U - :
5% , U.S. Department of Hexu!t s . . .
Human § ; ] . . | Slsement of ) i 1. USFDA (Before the Senate Committee on the
el etmosshasiee hﬁP-”WWW-fda.govldownloads/Drugs/DevelopmemApiwﬂ uUlliCiarIly,O 213-;::: E1 ,Tr%i)ghle:vsgsgls: ’c?t:s ht::):5!\:w0\:fda?goi?:cwse?rrenntslte:ﬁmonyf

Process/SmallBusiness Assistance/uem127615.pdf (1 isi
:21 U.S.C. § 355 (j). pdf (last visited on March 15, 2015).
Ing)rmatmn on the Approved Dmg Products with Therapeutic Equivalence Evaluutist
1(1 r:fnge Book), U.S. Department of Health and Human Services, availabls W
2E)tgl);g’www.fda.gov,”Drugsl InformationOnDrugs/ucm129662.htm (last visited on Marc! i%

Win115033 . him (last visited on March 15, 2015).
Woandtable on Generic Pharmaceuticals- Contribution by the Delegation of the United

Stites, OECD Doc. DAF/COMP/WD(2009)116 available at: https:/fwww.fic.gov/ sites/
detault/ files/ attachmentslus-submissions—occd—and—othcr-intemational- competition-fora/
e nericpharma.pdf (last visited on March 15, 2015).
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The successful generic challen

eneric version of its
ic competitors, to delay the entry of the g

| i ric

ger will be awarded e

illion to
ing paid USD 60 million to Upsher arﬁd Uirl?(:t ﬂ%‘}i{c‘f’;l, o
A Scheﬂﬂ%l Eir generic variants of K-Dur in t f; gllc pad Act, and
feliy cntry Ofx:lent constituted a violation of s. 57 o
it this agree oid
" . the agreement void. .14 ed that
jgctas the 22 fully appealed to the Eleventh Circuit. I: ic;b\i:‘{ within
Anileats success grzemeﬁt to prevent patent mfrmfgemer:) L onatitute an
e o intoana . Id therefore n
o\ entering i e of the patent right and \youh a payment by the patent
Mo SpsIOn iy SC(.)pt of trade. “The court ruled that ;pdefer e B
5, the balancip, = ik reStr'al; by an agreement by the Chaﬂenzg er:roentf')’ date in return for
of i _»npamee that the challenger agreed to a la
-
/ "ferenc
nt, even

Generic competition following successfy] Patent challengeg involvﬁu‘.
major brand-name drugs is estimated to have save '

b d consumerg
billion.” But in the wake of Teverse-payment settlemen
generic companies have had on the market is bein

brands to unfairly expand the;

if there was no other plausible ‘explanatf:nf (J;ocredﬂ:g
] J tngrperson (read generic f:(?mp_etlt(?r) (1:1??3 aecalcmated
Bl 1 Furthermorﬁt'0 the end; for eventually litigation m‘fd v
pui Chfllenginchallenged patent remains legally valid,
qwuently, an
j‘i:ealz to stand the test.

.

that insofar as
I, if not all, reverse payment agfeer{:e;::i g::rwise sccur. He
..almzsi;' éeneric competition longer m'cm[;;’glegpossible 10 justify such
they de ; theoretica. ; -
. n though it may i
e th‘z egment, it is hard to see how,l da:irlz h ea{y burden of
3 bac(ﬂva; iﬂ such a settlement certainly shou
participants

V17
nroof on that score”.

is,'®the FTC brought a suit
rssi Actavis, “the d
aL - Trade Comm:ssw.n . . titors, Watson an
flly, in Fedemlaceuticals Inc. and its two generic com%atson successfully
ey Pha}n; into a backward payment settlement.
iidock for enterin

i ion of
t the generic version ¢
o ieh cou I. ANDA to the FDA in 2003 for approval to marke
0ccasions in which courts R an

Teverse-payment settlements,
In 2003, the FTC filed 4 syjt'
hamed Schering
Laboratories,

ing i ir or deceptive acts or practices in interstate

in a similar matter against a brand mantfactier wrohibits entities frg'mes:\ﬁ;ﬁng-g in unfair o P .
i - . - ey mclc,:;;;:tition in or affecting conm;«z:rcz,1 z;d:[.un o

' 2 crz':{i;r;f:ﬁ;;cz{ng ca;nmerce, a;ief;e;ib; iiif;:if :;nprevem perso}-“;} g;n:;f:;zz};:
et i C"_m”"iSSion oo fne;n zgi‘;:ied financial and indt'umal sect;:.; / (:[‘s g ¥
9"g::;gCCE;&ILI:;?%{:’?E];’Mfs};‘:;péagsgA:AC;:s 2§nd2§)3?s;lsr?;z;fesﬂuteg} I}{{:;rligegn l;;fgi;:: ': . ri‘::::c{;”nz;u{:;ﬁfgz:' ?;tgr a‘ﬁ{:cring commerce and unfair or decep

President Gf;neric Phan;laceut-ical, Ass'n) at i2, avaiia}:le #1 . uﬁfznctmfogo;:ﬁr;te.ms&

g ffat Ig; 1076.

-for-Delay Press

- Thomas Rosch, Pay les/
] tement of Federat Trade Comxg;ssb;;nc;rJ'http,”www.ftc.govl s:teslb.clllc-.:iz:::sltéedf;rzjs_
e ' u ila ; . -billions-
- Con B, F ay-folr-_Dclzy Sgtﬂfm}f;‘;m'-: Conference, Janvary 13, 120—{3)ch;?ug_company—pay—offs-cgs:t-?“;‘lﬁ:;zh 15, 2015).

Consumers' Wallets, and Fopy o 5 6 ¢ Health Ca Rer m];%mpgnshl‘;?lr 1 Solurion) il Jcuments/ e ttatudy 1001 1 3stntroschpld pdf (ast visited o

Uiners "allets, and Help Pay for He, -Ar¢ Reform (The § thion Soluti - prude- commission-staff-study.

Pp. 12, available ar; http://ftc.gov/speechesllcnbow:tz/090623payfordelaySpeech.pdf (i My

visited on March 15, 201 5), :
"1big

“In the Matter of Schering

P DO g orp., LP.Sher-S k I*?( 1 4 H . . 1
5 7 j,abg ani 4 a3 -416 before the SLlpl'emc C(H.“[ 0‘ t.he Uﬂlted S[ates, decl ed on
2 ML, i Clﬂvls, lnc., NO- 12
lc an J-iame ; iadl,”:.“
Cket No 9 9

df
inions/12pdt/12-416_m5n0.p
03 ilable at: hitp://www.supremecourt.gov/opinions/1 2p

17 Tune, 2003, avai ; 2

[tast visited on March 15, 2015},
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Solvay’s testosterone-replacement drug AndroGel. As
expire in August 2020, it settled with Watson and Par
its profits in exchange for delay of the genetic versio
preventing a considerable loss of profit. This was seen by the s
illegitimate method to eliminate competition by buying out Competitog
was dismissed by the District Court as well as the Eleventh Circuit 1
that the FT'C could not show that the reverse payment excluded more ¢,
than the patent normally could have.

rse payments in patent infringement cases. It also pressurizes
reve

facturers to make authentic and strong patent claims in order to
ufac

- "?:IILDA filing in Paragraph IV.

Solvay’s Pateny |, &
by paying the sy y i
" eNlry until 205 o8

e 0

] . the Competition Commission of India (CCI) is
L r?pg:itzgs ;r]::; scttlemerll’t agreements between HoffmaJ_l-Law
Ea" Ves-tlga atent infringement suit over the former’s drug farlotmb an.d
- {ilpla ﬂ;,d pMerck Sharp and Dohme Corp. and Indian generic
o = k Pharmaceuticals Ltd. over delay of the generic variant
et Glenmare named Sitgliptin. So far, the Indian antitrust watchdog
q:habetest trl:t% any specific statement with regards to any 11al?111ty
e ouan of the aforementioned parties; but intimation is highly
i by :::fs;ers )l(aw firms, pharmaceutical companies and analysts across the
el by '

v |
W

However on appeal, the Supreme Court in 2013 overturned the decisiygy o
Eleventh Circuit to hold that such agreements were not exempt from the el
of anti-trust law. Delivering the Majority Opinion of the Court, Justive i
provided an illustration to aid the Court’s findings:

ti(l't_'._ :

“Company A, the patentee, agrees to pay B many milliong of dullil
Because the settlement requires the patentee to pay the alleged!; rind
rather than the other way around, this kind of settlement agreimen
often called a “reverse payment” settlement agreement, Ang e ek
question here is whether such an agreement can  somen
unreasonably diminish competition in violation of the antitrust Lowig ™

. sivontal agreements are presumed under s. 3 of the Competltmr}[_ t?ct
8. dverse effects on competition, it is expected that. the Competition
- r;af India (CCI), working in concert with the Indian Patent 0ff_1ce
l)r;n-ictly assess these deals for any instance of any harm to theCInd;ta,J;
” To aid its prosecution, it can rely_upon the US. Supreme m:)f s
: flu hold reverse payments to be outside the exclusionary scope

i : g ith this judicial position is s. 3(5)(i) of the
4. Even though a patent holder can exclude competition, antitrust W & Tt piecty conﬂu.:(tilgf awulg.uts};;fleJ udcfencé) and exception to antitrust
interfere when the market is disrupted due to patent enforcement, 'r‘.°ﬁ o 230?(? gzsg:t (andpother IP) owners for acts done to prevent
b. The conclusion of a patent challenge is not the only indicator allk iy o ter 5.
validity; an excessively large settlement payment to a challenper oy pgement. _ ) .
: ; ALt o = ) . : amics of markets in
strong and acceptable presumption to believe otherwise, in mind the difference in the social-economic dyn

‘ are likely to show extremely low
However the Supreme Court disagreed with the FTC’s contention tha: sk gt US, themcégtls artl)(;s;}slseinlgpgnticompetisi,ve tendencies. It is only a
agreements should be presumed to be anti-competitive until proven othersise | g tolward; a}gree the CE‘I decides the legality of settlements in patent
unequivocally refused to apply the “quick look” test. Instead, it laid down uf e betors especially those that include withdrawal of challenges to
every such settlement agreement will be individually assessed by the Court o i e %mgatlon, : The high probability of this position stems from
own merit after applying the “rule of reason” test instead. The case taceutllca;_ dr;gsg?;e:t;ievelopiig country where generic competition to
refnandf_:d back to the lower 2%ourts to determine the antitrust effects, if ainy, of e [:}rl:;d 1.lmlziinufacturers is necessary to meet the growing needs of the
this the impugned agreement. ratively weaker Indian consumer.

b

It observed that such agreements may lie outside the exclusionary scote of
patent because: s

This decision has left a major impact on the pharmaceutical industry. Eipenis u

suggest that unable to settle, the brand manufacturers will litigate to conclusi ]
of the suit. Not only will this cause a reduction in incentive for innovatior. bl
also nevertheless delay the eniry of the generic drugs after all. Despit
probable negative impact, the pharmaceutical industry will surely see a decling

“See, e.g., The Sherman Antitrust Act, (15 U.S.C. § 1); Cf. Palmer v. BRG of Ga., Inc., A 18
5. 46 (1990). ‘ N ‘ t settlements” available ar
®FTC v. Actavis, Inc., No. 12-416 before the Supreme Court of the United Staies, decidal i = Unlnikri:\zhﬂaﬂ, “CCT. to SC?RPV\fath’I? ;{-;Bq“phkbﬁjw[ JCCl-to-scan-drug-
17 June, 2003, available at: http:/lwww.suprcmeoourt.gov/opinions/1Zpdf112-416_m5nﬂ' Ll W0 ffwww.livemint.com /Companics sl
(last visited on March 15, 2015). “ent-settlements.html (last visited on March 15,
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All Bits are Created Equal - Why a Law Enf, ci
or,

Network Nen trali ty is Fllndamental L, einpowerment, communication, trade and commerce, and knowledge

W with extraordinary speed and effectiveness; and this, in turn,
. Praaxd {_,nprecedented foresight and pace.from the legal system. Failing this,
aehy T 4 | <e the very basics of our laws being challenged. A classic example of
cyanner in which the concept of carriers, competition, resources and
. are challenged by internet and its access — that is, net neutrality.

A Technical Introduction

T i .
e Rt csimlosy el o in 0 hap c
ver s curve of diffusion of in ions' fve cally
shifting of the ‘early ado : novations', but due to the o
o pters’ and the ‘ear] jority' € nce
of the digital infrastructure of the Inte:mety V‘;?Onty = t-he ]E?ﬂ’ the adopijgn,

\ aeutrality or net neutrality as it is known, has been, and to some extent,
L bate which is assumed not to concem the average Indian. However, in
e 2014, in an unprecedented move, Bharti Airtel brought the debate to
L iores by launching a plan for differential pricing of certain internet

" ' The lack of legislation and the lack of an informed debate in India were
. by this incident.

"« o this lack of debate and information on net neutrality, this article seeks
L wer three main questions — Firstly, where India stands with respect to

1 of ISPs for maintaining the neutrality of Internet networks; secondly,
1ieeds a legislation in this respect, what then will be the characteristics of

networks. !

s
:._ : ' Taw.

e to effectively address these questions, this article is divided into 5 parts.
e h«t part deals with the explanation of the concept of Net Neutrality, the
e part deals with the leading arguments for and against net ncutrality. The
part analyses the salient features of the existing legislations on Net
ulity. The fourth part analyses the Indian scenario in this respect. The
concludes in the fifth part consolidating certain characteristics that the
law should incorporate.

8
I RS Jaxsepwy

5

Innevatars  Early Ear| 0
ly Late
2.5% Adopters  Majortty Majority ;.Zggs:rds

13.5% 34% 349
The ‘Concept of Net Neutrality

{he liernet, as we understand it, is a network of computers joined together with

wckbone structures owned principally by telephone companies and cable

tors.* When an end user who is accessing the internet enters a command to

, . Jress a certain website, this information is converted into a packet and then
r social networ] “i 4 A . R . 5
: selayed via various routers through this grid of interconnected computers.

Ernst and Young, Report: ¢ L
» Report: “The Digitisati .
Organisations nust ada gitisation of Everything — How

pt to changing consumer behavious®,?

fiaarti  Airtel to charge for using VoIP services”, available at: http://
b.reuters.comy/article/2014/1 2/24/bharti-airtel-rates-idINKBNOK 208U20141224 (last visited
- March 15, 2015).

Puter T Pizzi & Stephen Elliot, “A Primer on Net Neutrality”, available at:
http:/fwww.connellfoley.com /sites/default/files/pjp_net_neutrality 1 1-07.pdf (last visited on

March 15, 20135).
fus Shuler, “How Does the Internet Work?”, available at: http:/fweb.stanford.edu/class/

iznosande9lsi Iwww-spr0d/readings/week1/InternetWhitepaper.htm (last visited on March 15,
15).

I‘Iv B.SL,LLE.

E ‘. 3

é‘;:;tl ;lir;:igYougg, Report: “The Digitisation of Everything—
onsumer  behavior” [

vaUAssets/The_digitisation_of_everyt:mdable

g cons i i
Y umer_behaviour/$FILE/EY_Dj giti

Ybid,

How Organisations must adapith
- at:  htp:/f’www.ey.com/Publication)
alg__ OW_organisations_must_adapt_to_changin
sation_of_everything.pdf (last visited on March 1%
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The concept of network neutrality is interlinked to this co
due to the fact that this ‘Last Mile’ connection® betwe

another (website or the wider internet) is
Provider (ISP). ) is governed

ncept of inle, .
€N one end i

stingly, the effect of habituation and the effect due to

i intere: d 2t
habituated users on abandonment rates.

4 ] -tience among

apnis Of network neutrality draw attention to the fact that the concept

|\ eutrality is derived from the ‘evolutionary model’ of internet

17 whereby the internet as a platform serves to promote the ‘survival

Pines:t competition among developers. In essence, the internet is the
4 for competition between products for the attention of the end-user.'®

{ of this technological Darwinism, it is argued that content should be
e 1 access without any discrimination. .

The concept of net neutrality is thus in essenc inci o

. e, a principle of non-dige e
of content on the internet by broadband providers’ (IgPs)' th(::t"l _dmch:. e
traffic should be treated equally® except in cases where th;, no i

would lead to ‘public harm’ or be ‘publicly detrimental’.’

N-dliscrifpg

The word ‘network neutrality” was first coined by Tim Wu —

Professor at Virginia Law School. He describes: then an A

- ien of a level playing field in the above case results in total control and
o filioring, leading to misuse of this responsibility, thereby turning the
" filter content into a weapon of leverage and making corporations shell
weer amounts of money to get their content delivered faster.”® This
1 is substantiated by the fact that the telecommunication industry
Wy, s a controlled monopoly” of sorts with the telecommunication

Seanons operating in specific zones,”? carrying out price fixing23 and there

i‘Nendfork neutrality is best defined as a network design princinte
idea is that a maximally useful public information nemgr]zm‘
treat all content, sites, and platforms equally.... The theor ; ie!,
r.lerwork neutrality principle, which the Internet sometimesry ip |
is t;_'mt a neutral network should be expected to deliver ﬂfet‘s p
nation and the world economically, by serving as ane I
platform, and socially, by facilitating the widest variety of i;:;: r -.

between people. The I i$7
‘ } nlernet isn't perfect but it aspire 5
its original design. "'° pivesfor ekl

There are therefore two aspects to the concept of n ; . -
there shall not be any blocking of content b)lz ISPs-e;‘;v}gﬂs(egeugaiﬁy . ,:, ikt Fee-Based and Other Pernicious Net Prejudice: An Explanation and Examination of
not be any prioritizing of certain type of data over the oth one, fhat thegy St Meatrality Debate”, available at: https://www.scribd.com/doc/938752/Against-Fee-
hiEeIgther. m A-other-Pernicious-Net-Prejudice—An—Explanation-and-Examination—of—the-Net—
The Debate For and Against Net Neutrality jesily-Debatc (last visited on March 13, 2013). .
Wehee Lessig & Robert W. McChesney, “No Tolls on the Internet”, available ar:
i 'w.washingtonpost.cornlwp—ynlcontent!articleI2006I06l07lAR2006060702108.htm]
 visited on March 15, 2015).
B & Sitaraman, “Video Stream Quality Impacts Viewer Behavior”, available at:
"',:"' | www.akamai.co.jplenja!d]ltechnical_,publicationsfvideo_stream_qua.lity_study.pdf
I ¥inled on March 15, 2015).
_,,; Yirnan, Evolutionary Models for Technological Change, in Technological Innovation
volutionary Process 3 (John Ziman ed., 2000); Richard Nelson, Understanding
Wniec.! Change as an Evolutionary Process (Elsevier Science Ltd, 1987).
i Wi, “Network Neutrality, Broadband Discrimination”, available at: https:/fcdt.org/files/
woch/net-neutrality/2005wu.pdf (last visited on March 15, 2015).
"Tim W, “A i Wa and Lawrence Lessig, “Ex Parte Submission in CS Docket No. 02-52 to the FCC” 5-
o inal;i\INP Proposal for- Ngtwork Neutrality”, available at: http:/fwww.tin Wi o [able ai: http://timwu.org/wu_lessig_fec.pdf (last visited on March 15, 201 S): _

oy ginaih; roposal.pdf (last visited on March 15, 2015), ' Mlioe: Fee-Based and Other Pernicions Net Prejudice: An Explanation and Examination of

im Wu, “Network Neutrality, Broadband Discrimination™ i W el Neutrality Debate”, available at: https:lfwww.scﬂbd.comldocf%8752/Against—Fce—

K , available at: https:/icdt.oqpiiie V
SpEeCh/net-ncutrahty/zooswu,pdf (last visited on March 15, 201 5). P - r.nd-omcr-Pemicious—Nes-Prejudicc~An-Explanation-and-Exanﬁnation-of—thc-Net—
ty-Debate (last visited on March 15, 2015).

1

Ed @
ward W Felton, “Nuts and Bolts of Network Neutrality” 3, available a: Wi & B B e .y " Future” table ut
“om’s ig ayers 0 ac! e ure”, availa :

l‘egulatioanointO.org/Wpcontent/llploads/download 04 p p9c pdf as ‘.S.“ i W :; ”:; 201 bus ness Ined afte g I
312010/ I h - i ' i I‘

] March 15, 2015).
im Wu, “Network Neutrality, Broadband Discrimination” : :
. ) rimination”, lable at: https:fHcdt.oqli
speech/net-neutrality/2005wu.pdf (last visited on March 15, ;;TS). o bupslcct S sstanding Wireless Telephone Coverage Arcas”, available at: http:/fwww.foc.gov/
e understanding-wireless-telephone-coverage-areas (last visited on March 15, 2015).
Weiom Regulatory Authority of India may review telcos freedom to fix mobile rates”,

i?t‘;-r/‘;;twL;fif' & Robert W. McChesney, “No Tolls on the Internet”, availible 4
/www.washingtonpost.com/wp-yn/content/article/2006/06/07/AR 2006060702105 i B o htto:/iwww ber in/news/tel latory-authority-of-india-may-roview
ok at: p/iwww.bgr.in/news/telecom-regulatory-authority-ol-incia-may- )

#8-freedom-to-fix-mobile-rates (last visited on March 15, 2015).

(’{_he_z argument ]gor net neutrality is largely based on the grounds of compeifio
igital rights,” prevention of leverage,'* preservation of the end 10

iTh; s
Last Mile Connections”, available at: hitn:/fi iki Vwiki i o
7 A available ai: hitp:/fitlaw. wikia.com/wiki/Last_mile (last v ited
Tim Wu, “A Proposal for Network N ity” J
L W, eutrality”, available at: htip;
I()n%lnaIJ\INNPI\Iroposal.pa:if (last visited on March 15, 2015). e T
nside Net Neutrality: Is your ISP filtering content”, availab o
' B l " -0
article/1132075/metnentrality1.html (last visited on March 15, 201e5)‘.u M

LT,

13

(last visited on March 15, 2015).
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being absolutely no alternative® for the end user — especially in the
internet pricing and services.

The internet of today is based on the end-to-end principle® with thers

absolutely no value addition by the ISPs. Basically, the role of the IS. s
Airtel) is limited to accessing the information stored locally (eg. in the put
servers) by the content provider (eg. Google) and transferring this informujy
the end user. Therefore the role of the ISP is limited to this Last Mile cop,
and thus, creating an over-arching role for ISPs in the form content-fij
differential pricing and fast-laning of specific services will fundamentally -
user consumption patterns.”®

Furthermore, studies on consumption patterns substantiate the argument fog o
neutrality due to the fact that user habituation to faster speeds leads 10 highe
abandonment,”’

Fast-laning of content by ISPs completely tips the scales against those scpyi
who can’t afford to pay higher charges for favouring their content thus leacine
a completely disproportionate and biased dissemination of information (g iy
public at large. oy

It is also argued that free internet is the best means 1o the realisation of individug
rights and freedoms, fostering freedom of speech and greater participatioy
democracy.*®

On the other hand, the argument against net neutrality is on the ground: thu
network neutrality can hamper future innovations to the internet by prevenine
prioritization of activities,” the inherent nature of the internet not being el
in the first place® and the prevention of over-use of bandwidth.' 1t is arguad by
the detractors, Christopher Yoo being one of the foremost, that net neurzalily
hampers the ability of ISPs to screen out malware at the opportune momenty

M“Wireless subscriber market share in India by service provider company from 2013 w 24 ;

by month”, available at: hitp.//www.statista.com/statistics/258797/market-share--lfe

mobile-telecom-industry-in-india-by-company (last visited on March 15, 2015).

“The End-to-End Principle”, available at: http://cs.stanford.edu/people/erobertsica |45

projects/2010-1 1/NetNeutrality/Articles/Proponents.html (last visited on March 15, 20151

Lawrence Lessig & Robert W. McChesney, “No Tolls on the Internet”, availabl

http://www.washinglonpost.com/wp-yn/content/article/2006/06/07/ AR 2006060702108 1

(tast visited on March 135, 2015).

“Ibid.

*Ibid.

“Hart Jonathan D, Internet Law (BNA Books, 2007) 750.

OTim Wu, “Network Neutrality, Broadband Discrimination”, available at: https:ﬂcdt.or&‘"“ d

. speech/net-neutrality/2005wu.pdf (last visited on March 15, 2015). 3
Bret Swanson, “The Coming Exaflood” available at- hittp:/fwww, wsj.com/anities

SB116925820512582318 (last visited on March 15, 2015). .

Christopher Yoo, “Free Speech and the Myth of the Internet as an Unintermediledt

Experience” (78) George Washington L. Rev. 697, 703-704 (2005).
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Jsers to choose for themselves the content they want to prioritize®® and

g hargaining problems with respect to charges paid by users. ™
. +he most important drawback of these counter arguments is that the
& lthe end user is completely disregarded and the control is in the hands of

i Zero Value Addition.
arutive Analysis of Features of Net Neutrality Legislations

.-_ it 1) assess whether a legislation is indeed required in India and further, to
4 ﬂ,. features to be embodied in an Indian Legislation, it is essential to
& ihe ‘eatures of Net Neutrality legislations in other countries.

| tunds: ISPs will not restrict the speed of the content to the end-user
; il is required due to congestion whence equal types of content will be
e equally. Certain types of content can be restricted in cases of security

beis. when specifically ordered by the Court or specifically approved by the

wser. There are particular regulations on the approval and the format of the
vl by the end user. In case of a security threat, the user will be notified of
Whrear and can take measures to combat the same at the earliest, and if in

; combat the threat, measures are taken by the ISP then the end-user shall

mulificd as soon as possible.

lsenia:* In addition to the features exhibited in the Dutch legislation, Slovenia

(eleisly and well defined the goals it expects to achieve via the legislation
ely, preservation of the open and neutral character of the internet and the
It and dissemination of information or the use of applications and services
aoice of end users. The ISPs cannot slow, delay or restrict data at the
:on level and nor can they implement measures for their evaluation.

' In addition to the essential clauses, Chile has a specific clause
iiing ISPs from restricting content in a manner which affect or may affect
smpetition. Furthermore, no restrictions imposed by the ISPs should
ly affect providers of internet services and their applications. The end-

#urt demand information about the nature and guarantees of the service and
6 iraportant details have to be displayed by ISPs on their websites at all

- h Telecommunications Act, art. 7.4a, available ar: hitp:/fen.jurispedia.org/index.php/

'f.4a__of_the_Dutch_Telecommunicaiions_Act (last visited on March 15, 2015).

#eélibnic Communications Act (Slovenia), art. 230d, available at: htips://www.ip-rs.si/
WSS phpid=504 (last visited on March 15, 2015).

it Pleiss, “Legal Case Study: Chilean Net Ncutrality”,'available at: hitp:/fwww.hiig.de
Mizal-case-studies-moya-garcia (last visited on March 15, 2015).
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. (here is no legislation in India with respect to net neutrality; however,
o _ ' _ - AR Joes exist in the form of the Unified License Agreement*® which is
The most recent incidents to trigger the net nelutra.thty dqbate in India hag iyuen: i t‘he Department of Telecommunications and ISPs. The license is
differential pricing plan introduced by Bhart%SAmel with respect to Voice s ", he condition that the terms of the agreement shall be strictly adhered
Internet Protocol (VoIP) services like Skype.™ What brought this incideny gy, e failing which the Central Government is empowered to revoke their
limelight was tl.1e fact that the Telecom Regulatory A_uthori.t)ggof India ¢rp T-E‘,lause 2.2 of the License Agreement provides for ISPs to provide
accepted_thfft this move by the .lar‘%est teleco_m operator in India™ was in yjqp 4 ,ﬂi content available on the internet to their consumers.*® Further, clause
of the principles of net neutrality™ but that in the absence of g legislation g 1 - ¢ it the responsibility of the ISPs to maintain the Quality of Service

. . L4l T .
Sufjecth owsctioncoglgN G EECby (PO, o und under clause 23.1 of the License Agreement, ISPS are to adhere to
)i

Following great criticism on social media, Airtel retracted its plan, statins 8 Regulations as prescribed by the. TRAL™ Furthermore, it is the
would wait for the consultation paper by TRAI on the same before launc; nilbility of the ISPs to ensure the Quality of Service, and thus, under the
plans.* Although this incident raised the question of net neutrality and by | 1he license, ISPS are obliged to clearly dclefine the scope of service to the
from the annals of academics into the wider public enquiry, it is not an ‘i) ol . at the time of contracting with them.’' Clause 16.1 of the Agggement
incident. Further violation of net neutrality rules in India has occuied | | obligation on ISPs to comply with TRAI’s pricing provisions.

demands 04f3 ISPs for differcn.tial pricing f°_1' popular services like Faceby; 4 . (he major drawback is that as of date, no action has been taken against
Whatsapp, 'b_lanket dec!aratlon_s of lllegalle Wxth. m§pect4to VolP services™ 1 ;:m the basis of this Agreement.The government had indeed taken steps
well as provision of special services to certain applications. i gauging the industry reaction regarding network neutrality through a

This scenario gives rise to two main questions ~ whether, under the ClirTey ._iim paper in 2006, however, no concrete results emerged from the

system, any legal recourse is available, and whether legislation is requined |1 is very surprising that while dealing with the recent Airtel incident, the
combat the lacunae. srnment (TRAI) has openly accepted the lack of any provisions under which

\iolating the net neutrality principle can be prosecuted.™ As stated earlier,
\0 i great hue and cry over social media, the Airtel incident was not without
wroussions. While Airtel Management retracted the policyss, TRAI announced
it woiild put forth another consultation paper in this regard.™

The Indian Scenario with respect to Net Neutrality

& leretore the submission of the author that a strong legislation on net

*“Bharti Airtel to charge for using VoIP services”, available ar: Wisliy is indeed required in India and therefore, along with the foundation laid

in.reuters.com/article/2014/12/24/bharti-airtel-rates-idINKBNOK20SU20141224 (las: vkl
on March 15, 2015). ' _
“Airtel crosses 200 million mobile customer mark in India”, availaile &
http:/fwww.airtel.in/about-bharti/media-centre/bharti-airtel-news/corporate/airtel-crosies-
200-million-mobile-customer-mark-in-india (last visited on March 15, 2015),

i Agreement for Unified License, issued by Department of Telecommunications,
of Communications & IT, Government of India, available at:
“w.dot.gov.infsites/default/files/Amended%20UL%20Agreement_0.pdf (last visited

““Can’t Fault Airtel on VoIP rates: TRAI Chief Rahul Khullar”, availuble b Maich 15, 2015).
http://www.ﬁnancialexpress.com/am'cle/industrylcompanieslcant—fault:ajrtcl-on-voip- Sl S Ehise 3.
rahul-khullar/23513/ (last visited on March 15, 2013). lluse 2.2,

“'bid. i lise 10.7,

““Bharti Airtel drops move to charge more for VoIP calls” availabl W Clhase 251,
http://in.reuters com/article/2014/1 2/29/bharti-airtel-rates- i dINKBNOK 70A92014122% (Ml
visited on March 15, 2015). S flause 16.1.

“PFacebook, WhatsApp, others must be taxed: Vodafone” availabis | S8l Regulatory Authority of India Consultation Paper on ‘Review of Internet Services’,
http://timesofindia.indiatimes.com/tech/tech-news/Facebook-Whats App-others-must-5 b 102006, available ar:  hitp://www.trai.gov.in/WriteReaddata/ConsultationPaper/
taxed-Vodafone/articleshow/44820006.cms (last visited on March 15, 2015). - ni/consultation27dec06. pdf (last visited on March 15, 2015),

#“As debate over Net telephony rages, Govt to re-examine services offered by ki S Fault . Airtel on VoIP ratess TRAI Chief Rahul Khullar®, available at:
Google”, available at: http:/fwww.thehindubusinessline.com/industry-and-econo: i “Fww financialexpress.com/article/industry/companies/cant-fanlt-airtel-on-voip-rates-
tech/as-debate-over-net-telephony-rages-govi-to-reexamine-services-offered-by-skyps Hhullar/23513/ (last visited on March 15, 2015).
google/articled404537.ece (last visited on March 15, 2015). N Airtel drops move to charge more for VoIP calls” available at:

““TRAI examining Bharti Airtel's special deals on Facebook and WhatsApp” availablt . i reuters.comyarticle/2014/12/29/bharti-airtel-rates-idINKBNOK70A920141229  (last
http:/lanicles.ccon0mictimcs.indiatimes.com/ZO14-11-25/new3156455517_1_net-ncui “im March 15, 2015).
mobile-data-services-uninor (last visited on March 15, 2015).
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by the TRAI consultation paper of 2006, the
paper too will play a m
advancement in India.

forthcoming TRA

) ) ] I congym
ajor role in shapin

g internet Consump;;.

Features of Indian Legislation

A strong legislation is indeed re
utilizing the Internet’s capabiliti
conditions.

quired in India in order to achieve jiy po0
es to enhance its social, economic and o

Therefore, the author wouid like to put forth the following as salient feapyppy

a. ISPs should be banned from restricting and filterin

b. Specific circumstances in which I
outlined and properly defined.
ambiguous and wide terms.

g internet traffie
SPs can restrict COMent neeg p

Due care must be takep o il

Py

¢. ISPs should specifically display the quality of their services, [rai
Mmanagement policies, and other important  specificationg o fhen
websites as well as make it available to end-users as and whe
requested.

d.

Proper implementation and enforcem

out efficiently and effectively. Pe
adhered to.

ent of these rules should pe CtTipd
nal provisions should be 31.'

It is extremely im
Things™ and wh
especially in Indi
increasing)-

portant that in an era where we are moving to the Internst of
ere Internet is gaining an ever important role in our ljy
a, with the second largest number of Internet subscribers® yud
we need to look at our laws and change with the changinp
technology. The current approach of fitting a round peg in a square hole wili i
only increase our misconceptions about technology but massively slow down i
advancement of society brought on by technological progress, And, therefors, if
1s a fundamental necessity to implement strong, well defined and forwund
looking legislation on network neutr

ality so that we can not only brave the ticles -
of technology but also ride them towards a horizon of progress. '

il

.Y

bl the parties seek to

of the parties. Intention of the parties s

Doctrine of rebus sic stantibus
-B. A. Sujay Prasanna’

wanius conters g« P 0 0 et
. inate such agreeme
i 3 al in nature, to termina ] .
hict: is Con;rzcllC]tal;ge in circumstances. This doctrine has b.e,m;1 re(c:(éir;:sc:)cil:
§ lundamental chang ment by the Internation
J for termination of an agreem Y s around the world. The
e other tribunals” and municipal cou ; the consent of all
moutS nee of this doctrine is further substantiated b)’f t}? Csaid oorrine
ccepla : ions to the codification of the
i the United Nations h S—
¢ nations of ( £ Treaties (VCLT) which gove
= nvention of Law o unicipal
B 'C?aship among the nations. Just as many s-)(stemis:; of r;ﬁrmangc
el .relmot uite apart from any actual impossibility of pe hange 0%
" th?)éc?)me inapplicable through a funa:;!amcntal‘l3 rc; asoi 2
G megyso also treaties may become inapplicable for the sam '
NILsInCES,

e of rebus sic

for existence

inci i an agreement are not boun'd
e basefi i - pt:ilcl:ll?glllz;hﬁ;\?: Tgts ::(Z)r;lsentged to. Such cqnsent. is
b Obhg(?;loszb?;ct matter of the agreement and the cons1de::;1izﬁ
y i i tance
ieve. The change in the circums \
' ture of theas(illgject matter existing at th? time of fc;(rimat;;)ﬁ ?rf
T the consensus arrived by the parties. It would resul
e viys 1:' es if they are compelled to discharge their obhgatuc)ins
iy Parr:ent (by applying the doctrine of pacta sunt servanl ar{
e agr(e; change in the circumstances which is fundamentzll :) '
o thg iixliitte \r;f(;fhin their contemplation, nor was it consented to expressly
piliey:. an

Bl ri
udhicre
.1 =n the natur

gver injus

pliedly by the parties.

. . ¢

31 of VCLT, which speaks about the general rlclllt_e (;fc Ct)rlrtgari)lzzta‘l::gg tge
, isi t be read 1n

15, states that the provision of the treaty mus e

i i be
igni Hence it can
smstances existing at the time of signing the agreement.

e Are you ready for the Internet of Things”
(last visited on March 15, 2015).

available at: hitp:/fwww.theinternetofthings.ei.
*India’s massive e-com

merce opportunity and the explosion of mobile” available o i
ites/afontevecchialzo14/07/07/indias-ma35ive-e—cornrnerce-

opportunity-and-thc~explosion—of-mobilc (last visited on March 135, 2015).

] i f Justice,
o /Slovakia), International Court of Just i
f.;gﬁ.:e’mebH & Co. v. Hauptzollamt Mainz. Case C

- Comumission, 1966, Vol. 11,9 1, 256- 60.
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reries Jurisdiction Case, [1974] 1.CJ. 3; Case o b 1997 - -
162/96, Court of Justice o

-Nagymaros Project

i 16, 1998. . 1994 (RTC
Eur;)pean :r::[;?;m:}l::lzse’(: ;]:1?)?1 of the Tribunal Constitucional dated 17 March,
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Tarragona of 10
1994, 89); See also, SAP Vizcaya of 7 July 2001 (JUR 2001, 38716), SAP I
.ldnuary 1992 (AC 1992, 360).

International Law
cport of the Commission to the General Assembly, Year Book of the

i iopi 4), 34 at
Fritrea and Ethiopia (!1 3 .
Eile Concerning the Delimitation of
(n 94), 76 at [157].

Jecision regarding the Delimitation of the bord.cr bet\;'eé
[3.4]. Also: Boundary Dispute between Argcnthnl:i/l 11:1 e
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. tion, for the reason that cession of State on the ground of change in
Y esuiting from self-determination cannot be entertained based on
| ;v[oreover, if the asserted change is cansed by the conduct of the
g g this doctrine, this doctrine is inapplicable.

nferred that the change in circumstance which was prevailin

S g at the &
formation of treaty alters the obligations deemed to be undertake &

1 by tije me
As a consequence of fundamental change in circumstance, there i iyl | _
promises, i.e., rights and obligations yet to be performed by the putje ¢ .
agreement. A treaty may remain in force for a long time and its stipulasjus < for Application

to place an undue burden on one of the parties as a result of 2 fundam - ing an exception to the universal norm i.c., pacta sunt servanda
change of circumstances. Then, if the other party were obdurate in 0PI ELrINE: be:;rtg only as an exception and not as a general rule, subject to the
change, the fact that international law recognized no legal means of te gresric nditi{,ns enumerated in Art. 62 of the VCLT." The burden of
or modifying the treaty otherwise than through a further agreement be: .Lnf_[hehco arty invoking this doctrine. The provision (Art. 62 of VCLT)
same parties might impose a serious strain on the relations between the 4 s Elﬁjnflglfc?lfnent of four conditions to invoke this doctrine as a ground for
concerned; and the dissatisfied state might ultimately be driven 10 Laloe ey il ft reement. The conditions are: (i) the change must be
outside the law.® The doctrine of rebus sic stantibus is thus formulyy: ¢ .the ?fre (ii) tt;e change must be unforeseen, (iii) the circumstance
safety-valve to terminate the treaty without disrupting the peaceful relalinn im :;ahou,ld have been one of the essential elements of consent, and
between the parties. Moreover, the fundamental change in circumstanca :Imge ;ould radically transform the extent of the obligations to be
the doctrine of unequal treaties as described in the Aminoil case,” aild fh;_mge Sth asreement
Declaration on the Prohibition of Military, Political or Economic Coercitg jiied under the ag ' . S

» mentioned conditions have been subject of many judicial

Conclusion of Treaties which acknowledges that economic pressure is i I o
force.® Furthermore, unequal treaties imply unequal relationships, 5 (i nents which have laid down the extent and scope of these conditions.

which is directly opposed to the Charter of the United Nations.

o
1%,
i

s the first condition, i.e. the change must be fundamental in nature, the
Siinul Court of Justice in Fisheries Jurisdiction Case has observed t_hat the
% which affects the vital interest of a party to the agreement must be

; 13
mental in nature.

Secon. condition lays down that that the change should. b-e upforeseen, which
i th parties to the agreement had zero prospect of anticipating such change;
ik involved in the normal course of the business or the possible outcomes of
beuircss transaction cannot be construed as an unforeseen eve'nt. In
Wkt Nagymoras case,’* the International Court of Justice devised a

W rethod to test the element of unforeseeability. The Court founded that if
Serenment accommodated the change in circumstances, it should _be
as a foreseeable event. Furthermore, it reasoned the same by. stgtmg
¢ Wsreement providing space for adoption of the change is a proof in itself
e 1.1id change is foreseeable.”

Scope

The applicability of the doctrine of rebus sic stantibus to all agreemenis wil
matter of controversy in the first session for the drafting of the
Convention of Law Treaties. It was the submission of few of its members ¥

doctrine is applicable only to agreements of perpetual nature, but the sesid
ended up in a finding that the doctrine is an implied clause in all agreeie
irrespective of the duration of the agreement.” Oppenheim has confingd §
application of this doctrine to executory agreements because cvecd
agreements are beyond reach of such demand.'® Art. 62, paragraph 2 (z) of}
VCLT provides that this doctrine shall not be applicable to a treaty establslif
boundary, not because they were executed provisions but because it was inies
by the parties to create a stable position." This position is against the privzh e

ind condition demands change in the circumstances which were prevalent
e of signing the agreement and which have further acted.as an element
vud the parties to consent to the agreement. President Sir Muhaxptpad

Khan of the International Court of Justice, in the Fisheries Jurisdiction
2 Has denied the submission made by Ireland that the agreement must be

SReport of the Commission to the General Assembly, Year Book of the Internatinpaf &
Commission, 1966, Vol. I1, T 6, 256- 60, |

"The Government of the State of Kuwait v. The American Independent Oil Company |! __
v Aminoil"), award rendered by the Ad hoc Arbitral Tribunal dated 24 March 1982,

YDeclaration on the Prohibition of Military, Political or Economic Coercion in the Canciun
of the Treaties, Final Act of the United Nations Conference on the Law of Treaties, Aff o

*Ibid. 5,97, 258; Summary records of the plenary commiitee of the United Nations Citife
on the Law of Freaties, First Session, Vienna, at 479- 80. o

]‘)Oppenheim, International Law: A Treatise, (Vol 1) (The Lawbook Exchange Lid., 3‘*.,
2005) 689.

WH. M. dern Treaty Law and Practice, (Cambridge University Press, 1" Ed., 2000) 240. '
s Jurisdiction Case, [1974] 1.C.J. 3, 20; Oppenheim, International Law: A Treatise,
1) The Lawbook Exchange Ltd., 3™ Ed., 2005) 689. _ ]
""Yearbook of the International Law Commission 1966, Volume 1, Report of the 835" et 8 Cuncerning Gabcikovo-Nagymaroes Project (Hungary/Slovakia), International Court o
available a. hitp:/flegal.un.org /ilc/ publications / yearbooks / Ybkvolumes%28e%2 HIEE i decided on 25 September 1997.
1966_v1_pl_e.pdf, at 14, 86 (last visited on March 15, 2015). (20,
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edure, there has been a consistent controversy by th.e two
«chools of thought. The positivists have always believed in terminaticn
= . ont by mutual consent, whereas the others have been relu?tan_t to accept
* onecach, taking into consideration the consequence of the obligation arising
" qgreement which threatens the peaceful relatlonsl}lp be_tween the parties.

- ust be taken without lapse of time; if not, such lapse

orosed measure m of t1
U deem that the State has acquiesced the change in circumstance and hence

Lt make a claim later.

terminated on the ground of change in circumstance which was -
factor relying upon which Ireland has consented to the agreem“ i
Excellency held that mere disappearance of the factor that moved theen'n..
consent to the agreement is insufficient, the change must be of such ext R
must affect the raison d’etre (the reason for existence) of the agreement E‘T b thik

aneld proc

The nations of the world have formulated an objective test to determing 4
party’s compl}ance to the second and third condition. The test Stipulate:.- -I-
the changed circumstance existed at the time of signing the agreement wﬁ !

parties consent to the same terms of the treaty? If no, the parties have fuifilled i)

said conditions. slances

b Flisheries Jurisdiction Case (Germany V. Iceland)'g, Iceland invoked the

Fourth and the final condition is that there must be transformation of Oblira i of rebus sic stantibus as ground for termination of the agreement but the

to be perfpnngd by. th_e party to thg agreement. In order to estah 1 considered that the doctrine is not applicable because the change did not
transformatlxon in obhganon, 1t is essential to ascertain the obligations undumy ' tn the obligations yet to be performed by the party.
by the parties at the time of signing the agreement and the obligation ye: sk E 20

& \« Gabcikovo Nagymoras Case (Hungary v. Slovakia)”, the defence of

performed after the asserted change in circumstance. If the court o
finds tal y . \ental change in circumstance was not accepted. The Court held that the
L hoe was foreseeable as the treaty accommodated the change.

above mentioned conditions are satisfied it is fit to terminate the agreenynt :
{

the ground of rebus sic stantibus.
A Kacke GmbH & Co. v. Hauptzollamt Mainz,® the European Court of

; admitted that the termination of the agreement is lawful on the ground of
ic stantibus and further laid down that there is no requirement for
wibility of performance of the obligation for invoking this doctrine; rather
rransformation of the obligation yet to be performed is sufficient.

lilustration: For instance, A and B entered into an agreement for leass of
building complex, for a period of 25 years at an annual rent of Rs. 50,000 y- i 1 Uk
the shutdown of the military institution and commercial development in ;hz
where the complex is located, during the early period of the lease. the re "
value of the building has increased many fold. In this situation, A ha; no apion
but to adhere to the contractual obligation. The doctrine of rebus sic stetilig ] i
serves as a ground to terminate the agreement by A. There is no justifish ; "
requirement (o protect the interest of B because the benefit received by i i dn ferinination of the agreement, the parties are bound by the consequences as
unexpected; but it is an obligation upon A to compensate for the losses wh}c]' d in Art. 70 of the VCLT which states that partics ar® release:d .
would suffer because of termination of the agreement. The compensation syl nance of further obligations but exccuted obligations prior to_the
be estimated, on the premise of the loss suffered by B on the assumption il Emination are to remain untouched. Observing this doctrine does not resulisil
there is no fundamental change in circumstances. " ¢ miscarriage of justice which jurists attempt to portray, rather, it acts as a
feck to prevent unexpected benefit that could possibly lead to disruption of
ful relationship between States. The doctrine of rebus sic stantibus has
Bwilved not to serve as a tool to terminate agreements but rather to act as a safety
Sulve in 2 treaty thereby regulating the peaceful relationship between the parties.
|

B

e
LIC

Procedure

As in the statement of ICJ, this doctrine never operates so as to extinguls-h‘j
treaty automatically or to allow an unchallengeable unilateral denunciation
one party; it operates to confer a right to call for termination.'” The party
intends to invoke this doctrine and terminate the agreement must notify the aiber
as to the measures proposed to be taken and the reason thereof. On account of e
other party disagreement with the settlement proposed, settlement proceduie
ac_:cordance with Art. 33 of the United Nations Charter must be carried out. I (&
dispute persists, it must be submitted to a competent third party to deteriuihe
whether the conditions for the operation of this doctrine are present. Aboul (&
progress of unilateral termination of the agreement on failure of the abdl

¢ of the Free Zones of Upper Savoy and the District of Gex, Permanent Court of

lik:mational Justice, decided on 7 June 1932.
‘Flilieries Jurisdiction Case, [1974] 1.C.L. 3. .

Lz Concerning Gabcikove-Nagymaros Project (Hungary/Slovakia), International Court of
Mitlce, decided on 25 September 1997.

i C-162/96, Court of Justice of the European Communities,

'SFisheries Jurisdiction Case, [1974]1 1.C.J. 3,9 32, 34,

" Fisheries Jurisdiction Case, [1974] LC.J. 3, 44, 22. decided on June 16, 1998.
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nt of the parties is the pre-requisite of treaty formation and may
- _{?ﬁn;e various means, some of which include: signature, exchange of
rat)i’fi cation, acceptance, approval or accession.

Sources of International Law (Treaties and Custom

~Jahngj
The sources of International Law are generally recognised as oneg Wiiieh i
been codified under Art. 38 of the Statute of the International Court of Jiyu
Broadly spea_king, th_e sources are divided into two kinds: Primary ang e I8 0 e the existence of its internal laws as an excuse for the non-
sources. While the hierarchical value of the sources may be subject to .0 L nvo hljgations under the said m:?alty.10
debate due to the development of the judicial decisions of varioys inte; e of its 0018

H - |I + o . 0 c. . -n
courts and tribunals,” primary sources are generally understood to meay: gy ainst retroactivity: A treaty does not bind a party ret‘roa:.mt'ﬁl); ;tgtel’s
and custom (and according to some, general principles of law)’, The Presait E o an act before the entry into force of the treaty or prior to tha
will cover treaties and custom as sources of International Law. i e of the treaty. |

The Law of Treaties an third parties: A treaty may be made enforceajble as rt:gar:i; 851(131‘1:.1
E Jer certain exceptional circumstances, some of_wh,wh are set ou :
} Where the treaty contains a ‘most-favoured nation clause.

*"Where a rule set out in a treaty becomes a recognised rule of customary

. 2
international law. _ . 13
Where the treaty establishes a regime or status valid erga omnes.

3 of (reaties .
. fties to a treaty may be bound by the said treaty. Additionally, a
e [ta

The irony of modern treaty law, is that its codification came about throup)
crystallization by the International Law Commission (the chief interpreting 4
codifying body of the United Nations), of the rules of customary interigiug
law on treaty-making.* The draft articles proposed by the Commissio
adopted at the Vienna Conference of 1969 and the Vienna Convention qy i
Law of Treaties (hereinafter VCLT) entered into force on 27 J anuary 1980,

What is a treaty? : The VCLT defines ‘treaty’ as an ‘international agreemel
concluded between States in written form and governed by international [
whether embodied in a single instrument or in two or more related instrmesl
and whatever its particular designation.” The decisive element in determmin
whether or not an international instrument is a treaty, is the intention of
parties to ‘create international legal rights and obligations.® Instruments (thes
than treaties, devoid of a binding legal character may be concluded by a Stute by
way of a memorandum of understanding, unilateral statements, the so-
‘gentleman’s agreement’ or a declaration.®

srpretation of treaties

.'.'r three modes of interpretation of treaties, covered extensively ]unde;
4| to 33 of the VCLT. Art. 31 lays down the. fundar'nental rulssT;)
w.tion and has been seen as reflecting customary 1nt¢.1'n.at10nal law. : i:
wul zule of interpretation takes a textual colm_lr, by prov.ldmg that a trea; yhE=
1" mierpreted in good faith, in accordance with _the orcl.mary rr_leanft]::g toand
i 10: the terms of the treaty in their context and 1,n the light of 1tslo i]eg d
bose.” It is generally understood that the ‘context’ of a treaty also inc udes 1I
: 'e,'® annexes and any other instrument made by one or more pames.. n
i t!o these it is also important to take into account the sub]s?equent practice
b siates with regard to their obligations under the said treaty.

"V B.SL, LLB.

'Statute of the International Court of Justice, art. 36. -

“For instance, see, Mohammed Shahabuddeen, Precedent in the World Court, (CUP, 19%70M
15. 1

G, Schwarzenherger, A Manual of International Law (Stevens & Sons, London, 1967)

4McNair, Law of Treaties, (OUP, 1986). 1

*Vienna Convention on the Law of Treaties (adopted May 23, 1969), 1155 UNTS 331, ari. &

“Oppenheim, International Law vol. 1.pts.2-4 (Robert Jennings & Arthur Watts eds., 9t by
OUP, 1996) at 1202.

Sin German Interests in Polish Upper Silesia (1926), PCIJ, .Scrics A No. 17, ppl?f'l-9; Free
e+ of Upper Savoy and the District of Gex (1932) PCLJ, Series A/B, No. 46, p 141.

Vi1 Convention on the Law of Treaties, art. 27. . .

'f 28. See also: Mavrommatis Palestine Concessions case, PCIJ, S_enes A, I*{? 12§é59)24£1
KR Baxter, “Multilateral Treaties as Evidence of Customary International Law” ( ;
i5n Ybk Intl L, 275. . . ' ' )

known as erga omnes partes. For an extensive dlsc_:ussmn, see: l?raftRAmrilzsf t;);
Besponsibility of States for Internationally Wrongful Acts with Commentaries, Repo

W .0 the Work of its Fifty-Third Session, UN Doc. A/56/10.(2001), al't.d48. ndonesa .
"Id. at 1203. L9 Concerning Sovereignty over Pulau Ligitan and Pulau Siapadan,
*See for example, Stockholm Declaration on the Human Environment, UN D[R '.I':' Bysia), [200?}, ICT Rep. 625 para. 37. 3100
A/CONF.48/14/ Rev, (adopted June 16, 1972); Rio Declaration of the UN Conferen 0 I ithna Convention on the Law of Treatl.es, art. N . Treaty Points” (1957) 33 British Ybk
Environment and Pevelopment UN Doc. A/CONF.151/26/Rev.1 (vol. 1), (adopted Jusig ¥ “ri'd Fitzmaurice, “Treaty Interpretation and Other Y

1992).These instruments may also be termed as ‘soft-law’ instruments and taken togflhies

1, 203.
have now come to be recognized as a part of the corpus of customary international law.

B0 of Passage over Indian Territory (Portugal v. India), 11960], ICJ Rep. 6, 40.
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.ver, certain rules do not require a long-sganding, consistent practice. For

e, the law relating to airspace sovereignty which developed in the period

e Jiately preceding and through the duration of World War L* Yet another
¢ “instant custom’ is that of the law relating to the Cuter Space.”

Supplementary means of interpretation: Supplementary means of interpre;

are provided for under Art. 32. These may be resorted to “wl‘}[:retu.
interpretation according to the provisions of Art. 31 needs confinna?@
determination since the meanin§ is ambiguous or obscure or leads to a m I
absurd or unreasonable result.'® It is important to remember that supplearﬁlh s
means of interpretation are not an altenative but ‘an aid to intelpretaf :
accordance with the general rules.”'” These methods include the pre u#
works of a treaty (also referred to as travaux preparatoires) or the circy pax'zg -
of a treaty’s conclusion. stz

widence of State Practice: BEvidence of state practice may be found in
.'--. natic correspondence, policy statements, press releases, the opinions of
icial legal advisors, official manuals on legal questions, e.g. manuals of
wililry law, executive decisions and practice, etc., comments by governments
Wi (he drafts produced by the International Law Commission, state legislation,
Lopaational and national judicial decisions, recitals in treaties and other national
W truments, a pattern of treaties in the same form, the practice of international
~winizations, and resolutions relating to legal questions in the UNGA.®

Dc_)ctrine of in dubio mitius in interpretation of treaties: This doctrine has evgiued.
primarily through the jurisprudence of the PCIJ. The Court has held that “(I)f =
}:vording of a treaty provision is not clear, in choosing between several ad;nis ’I'
interpretations, the one which involves minimum obligations for the 3 3
should be adopted.”™ - Paey

Wninio Juris: The principle of opinion juris has most succinctly been conveyed
i the decision of the ICJ in the North Sea Continental Shelf Cases wherein the

{ ot noted that:

“ for a new customary rule to be formed, not only must the acts
concerned 'amount to a settled practice’, but they must be accompanied
by the opinion juris sive necessitatis. Either the States taking such action
or other states in a position to react to it, must have behaved so that
their conduct is ‘evidence of a belief that this practice is rendered
obligatory by the existence of a rule of law requiring it. The need for
such a belief, i.e. the existence of a subjective element, is implicit in the
very notion of the opinion juris sive necessitatis.” Reliance by a state on
a novel right or an unprecedented exception to the principle might, if
shared by other states tend towards modification of customary

, , 227
international law.

Customary International Law

“Customary international law results from a general and consistent practice uf
states followed by them from a sense of legal obligation.! From this, we ity
cull ou_t two essential elements required to prove the existence of a c’ustom--. ,
norm: 1) state practice and ii) a sense of legal obligation, otherwise knowna‘:{
opinion Jjuris. The other aspect of the definition is ‘general and consistent
practice. It is important to note that neither generality nor consistency in terms
duration necessarily take the one-size fits-all approach. This will be evident fres
the discussion on state practice and opinio juris below:

State Practice

Consistency and generality of practice: The ordinary route taken by the Worid |
Court in deducing custom is that of continuity and repetition in practice. For
example, in the Asylum Case®™ the Court took the view that custom must be ‘?;n
accor.dance with a constant and uniform usage practised by the States it
qu.est_lon.’ However, the Court has also cautioned as to the degree to which this
principle must be applied, in the Nicaragua Case wherein it held that it was nol
necessary that the practice in question had to be in ‘absolutely rigorous
confprmﬁyﬂ’j with the rule and that so long as the state conduct was ‘generally
consistent,” the said practice can be regarded as amounting to a customary rule.

Conclusion

e above text is only an overview of how treaties and custom operate or are
¢xpected to operate. In practice, the two sources along with the secondary
sources are often inextricably intertwined. Questions as to precisely when a
treaty might be said to assume the character of a custom, or how precisely must
ene infer opinion juris from a given practice, still remain unanswered and are
still subject to diverse doctrinal and academic debate.

::Malcolm Shaw, International Law, (CUP, 2005), at 838.
2nILC Cpmmentary (Treaties), YBILC (1966), art. 28, para, 19.
Zlix;:]):gg; thweeln TFf,;rke?r and llraq, (1925) PCII (Advis.ory Opinion), Series B, No. 12, p. 25.
: n Law Institute’s Restatement of the Law, Third, The Foreign Relations Law of the
United .States, §102(2) (American Law Institute Publishers, 1987); Statute of the
» International Court of Justice, art. 38(1)(b).
Asylum Case {Colombia v. Peru), [1950] ICT Rep. 266.

2= - e
f;ﬁhz’rzy and Faramilitary Activities in and against Nicaragua (Nic. v. U.8.), [1986] ICJ Rep

“Malcolm Shaw, International Law (CUP, 2005), at 77.

;,For more discussion on this, see: Bin Cheng, Studies in Quter Space Law (OUP, 1997).
 James Crawford, Brownlie’s Principles of International Law (OUP, 2013) at 20.

‘TMiIitary and Paramilitary Activities in and against Nicaragua (Nic. v. U.S.), [1986] ICI Rep.
14, 349,
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jards of integrity promptitude, fairness and to exercise due skill, care
aayrlar i

« . 7
Synchronised Trading - In Sync with Law? g i the conduct of its business.
I. -. gof a Synchronised Trade

: ronised trade is a trade wherein buy and sell orders are placed
mehe

Kanwardeep Singh Kapany,” Mitravindg cy,

The on-line trading system that we have on the stock exchange is bling (s B e nters 2 placed
system Wwhich maintains complete anonymity of the persons trading on It d uncously for the sam a tr::iI:s)un:r se e not illegal and they have been
Ot pormit the buyers and sellers to have any interaction except throyg) g Bionisaton . S s and Exchange Board of India with respect 10

! i ; i uritl 1
trading system. Stock brokers execute the trades, buy or sell, for thejr clionts | i U((ij Bjé a{;:g AﬁcNegoﬁated DE: & perinen il 1f.they - ex?cuted
B u? s of the exchanges in the price and order match.mg me.chamsm of
: 'y;;e;es just like any other normal trade. The said fetter is provided so that

L . ; contribute to
Exchange Board of India, Securities Appellate Tribunal and other COMpintan Litiated Deals do not avoid trarlllf_ll)lart;nq{);fs:im;zg:;f gdsigg;(erexchanges of
original and appellate jurisdictions (collectively called ‘competent forums '} ghae ‘ iscovery and therefore fu flb © d sellers in an open manner.
market players and intermediaries, either individuals or corporate entities, haye neing: together a large number of buyers an
thwarted the checks and balances innate in the system by executing manipuliiye
trades (alleged contravener’) which in turn aids market rigging. This paper '
with one such modus operandi called as a ‘synchronised trade’ which o
transpire only in the secondary market and not at all in the primary magkep
Synchronised trading, in certain situations, is found to violate and therefure
punishable under the Securities & Exchange Board of India Act, 1997 (SERp
Act’), Securities & Exchange Board of India (Prohibition of Fraudulen: g
Unfair Trade Practices) Regulations, 2005 (‘PFUTP Regulations’), as well g
Securities and Exchange Board of India (Stock Brokers and Sub - Broiem|
Regulations, 1992* (‘Broker Regulations’) (collectively called the *Aci aml
Regulations'). This treatment being meted out to synchronised trading is in |ine
with the single pointed objective® of the SEBI Act, which is to protec e
mterests of investors in securities and to promote the development of securities
market by regulating it. The said objective is imbibed by both PRUTP
Regulations as well as Broker Regulations as the former rohibits manipulaive, . , . .
fraudulent and unfair trade practic:%s6 and the latter mandaItJes brokers to Elairnt; Bonncctions inter se clients / inter se brokers / inter s‘e clients gmfig:t)slf‘)grganﬂt::
1 81 that certain clients are connected to each other ( connecied ¢ e
whlished by pointing out the presence of certain cucpmsta;.)ncebsl. .
Sreunstances include existence of a personal relatlonshlp, either fo ((’10“ n
Rherwise, between or amongst clients; one person arranging flow o l:ln s o
bunr of another person without there being any legal obligation to do the same;

execuied and this matching is done by the system on a price time priority
Despite the anonymity of the system, it has been alleged before the Secy;;

i can be executed with a view to manipulate the
'w;r’hzyeg?:?nrzssegf ttli?;l l:’;aded scrip or both or with some ulterior purpose
uI zynchronisaticm’), therefore violating provi_sior}s of the aforcm::intrltglréed
% and Regulations. Whether an illegal synchromsgtlclatrll has bf:en unde ?g
" llw.w:twa to be gathered from the intention of the parties ™ for which thert? wm;l )
'-:...-  be any direct or foolproof evidence. The reason for the same being tha

e wmicntion of the parties concerned would be within their special knowledge.

Bactors demonstrating Illegal Synchronisation

W irtention of the parties to indulge in illega.l synchronisation manifests 1&2:3
uf certain overt acts. One has to appreciate tha_t these factors, ;ls ter; 1Im1
.in the very nature of things cannot be exhaus'gve, as any ?né:l ac ftah . afl
¥ inay not be decisive and it is from the cumulative effect of these

Sierence will have to be drawn.

“VB.S.L,LLB,*IVBS.L, LLE,

l“Trading System”, National Stock Exchange, available ai: http:l/www.nscindia.u'nﬂ_
products/contentldcbt/wdm/trading_system.htm (last visited on March 15, 2015); “Tradi
and  Settlement in BSE”, Bombay Stock Exchange, available at: hip _
www.bseindia.comlmarkets/dcbt/tradingandsettlement.apr?expandable=2 (last visited
March 15, 2015..

2Securities and Exchange Board of India Act, 1992, 5. 15-HA.

3Se¢uritics and Exchange Board of India (Prohibition of Fraudulent and Unfair Trade Pracices
Relating to Securities Market) Regulations, 2003, regulations 3 & 4.

*Securities and Exchange Board of India (Stock-Brokers and Sub-Brokers) Regulations, 1'%
sch I, clause A,

3Securities and Exchange Board of India Act, 1992, Preamble. !

“Securities and Exchange Board of India (Prohibition of Eraudulent and Unfair Trade Pracifss
Relating to Securities Market) Regulations, 2003, regulations 3 & 4.

Secuiities and Exchange Board of India (Stock-Brokers and Sub-Brokers) Regulations, 1992,
%l (1, clause A. .
: 2ra cAssoi'iates Limited v. SEBI, [2010] 100 SCL 507 (SAT) before the Securities

Appellate Tribunal, Mumbai, decided on 12 February, 2010.

EBC?rcula.r on Negotiated Deals, No. SMDRP/POLICY/CIR-32/99 dated 14 September,

19, N
shma Securities Private Limited v. SEBI, Appeal No 15172013 before the Securities

Al i i, deci 2013.
Y liate Tribunal, Mumbai, decided on 28 October, : N d
gf V. Dresdner Kleinwort Benson Securities (India) Lid., before the Securities an

ISiihange Board of India, decided on 29 April, 2004.
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various companies operating from a common address;'? relanonshm
between or amongst comparues such as the kind shared between or up,
associate comp'm]es * when various corporate or non corporate bodies h&M
same individual holding, such a position which empowers the position by
have an authontatlve say on matters which can aid in the execution o ||
qynchromsatlon * One such position is that of a director which is hely &
individual."® An md1v1dual can be a director on the board of various corpyues
{*common director’).! S However, merely one being a Common Directgy ll
sufficient to draw the conclusion that certain companies are Connected Cligpy!
Therefore, aid of other attendant circumstances is necessarily required. The
attendant circumstances include inability of such companies to present their pus
in the absence of such Common Director when called upon to do sy ..;."
Competent Forum or testimony of witnesses, which goes to show iy i
Common Director was the one who would give instructions to brokers, on helul
of companies, for execution of trades which are subsequently alleged i3 hule
contravened the Act and Regulations. 3

. g tWO propositions of law common to all the connections mentioned
Firstly, for the purpose of concluding presence or absence of the
siiioned connectlons Competent Forums lift the corporate veil,™ if
ginces SO merit.?! Secondly, once any or all of the aforementioned
_\uns are established, then on noticing matching of such trades day after
':r. { rade after trade, one can safely infer that the matching is happening not
m ling system, but by manipulation. 2

Quantlty and Time Test Price, Quantity and Time test (‘PQT Test’) is
o 1 wientify wash trades,” which leads to Illegal Synchronisation. These are
. htween connected or related parties wherein sale and purchase of
' wies are matched with each other in terms of price, quantity and time: The
sl becomes reliable if the time d1fference between buy and sell orders is
s neyligible or of a few seconds only Especially when the shares of the
Moy are highly liquid at the time of trades, then PQT matching will
sotally take place in the absence of any specific understanding or
«=nt between the parties. Similarly, in a situation of high volatility,
urices of the shares can change dramatically over a short period in either
s it is extremely improbable that the client could be in a position to give
tinge whlch would match only with a particular counter party broker at a
n quantlty ngher the rate of recurrence of such matching of trades
| the same set of Connected Clients through Connected Brokers on either
' the trade, lesser the chances of it being a mere coincidence, and greater
\tability of a pre-planned device.”

The connection between or amongst brokers (‘connected brokers’) cih & :
established by applying the same principles with which Connected Cliests s
identified. Additionally, Connected Brokers can be identified, when hrokiy
constituting Connected Brokers, either individually or in concert, are the
common thread running through various trades which have taken place be
or amongst clients constituting Connected Clients, '8 such as being the
counter party broker with respect to orders placed by a broker or

belonging to the same group of Connected Brokers.” Change in Beneficial Ownership: A beneficial owner is a natural person or

% who ultimately owns, controls or influences a client and/or persons on
8¢ bchalf a transaction is being conducted. It also incorporates those persons
saprcise ultimate effective control over a legal person or arrangement

The conmnection between Connected Brokers and Connected Clients < i
established by demonstrating that trades on behalf of Connected Clienis &
executed by Connected Brokers and both the party and counter party with:
to the trades in question happen to be those clients and brokers wi
constituents of the Connected Clients and Connected Brokers. Further, Ig
could also be a connection or relation between brokers and clients belon g
the opposite sides of a trade. The principles with respect to identifying Connecl
Clients or Connected Brokers, as provided for above, can be applied pari pissi

i Piirekh v. SEBI, Appeal No 2/2004 before the Securities Appellate Tribunal, Mumbai,
et on 14 July, 2006,
b &hvelopment Authority v. Skipper Construction Company Private Limited, AIR 1996

A%\ Nitin Capital Services Limited, before the Securities and Exchange Board of India,

Sad un 24 May, 2007.

" ! Bang Securities Private Limited v. SEBI, Appeal No 54/2002 before the Securities

el Tribunal, Mumbai, decided on 31 October 2003.

SSEBI v. Accord Capital Markets Limited, before the Securities and Exchange Board af It 5. Biyani Securities Private Limited and Shri Harish Biyani, before the Securities and
decided on 28 August, 2007 ! 115 Board of India, decided on 27 January, 2005,

SEBI v. Krishvi Securities Private Limited, before the Securities and Exchange ROSES ” ' (ccord Capital Markets Limited, before the Securities and Exchange Board of India,
India, decided on 5 July, 2013. “don 28 August, 2007.

"“The Companies Act 2013, s. 149 (1). uﬂrnkmg Private Limited v. SEBI, Appeal No 25/2013 before the Securities Appellate

Ketan Parekh v. SEBI, Appeal No 2/2004 before the Securities Appellate Tribunal, i i
decided on 14 July, 2006.

rbid. 5. 165. 3 M, Mumbai, decided on 22 October, 2013.

""Ketan Parekh v. SEBI, Appeal No 2/2004 before the Securities Appellate Tribunal. % Ml Master Circular on Anti Money Laundering Standards/Combating the Financing of
decided on 14 July, 2006. y S 10/Obligations of Securities Market Intermediaries under the Prevention of Money

YSERI v. Krishvi Securities Private Limited, before the Securities and Exchange SSlE leting Act, 2002 and Rules framed there under, No. CIR/ASD/AML/3/2010, available

India, decided on 5 July, 2013. I/fwrww sebi.gov.in/circulars/2010/cirisdaml2010.pdf (last visited on March 15,

Yrbid,
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scrip which has weak fundamentals® or is otherwise an illiquid

When on the exceution of a trade there is no change in the beneficig] OV By Brving 2 . . . :

. Il vil! ) i .e. at prices higher than
it is called a self trade. A self rade occurs when one person buys and selis o % placing of buy orders 1? m(;:rer:lentil &?Sfi;ci of gusiness gpm dence
from himsell. Such trades are frowned upon as they are fictitious, ang e (ay’s closing prices . In order 10 esta

2 t to trades being undertaken, comparison can be drawn _with t.he price
:‘of certain scrips of certain companies. The said companies being used
- Irables should be similarly placed inter alia in terms of size.
Trading Concentration in a Scrip: The expression ‘c - I .
i et : / are i exceutiy il ation: of Code of Conduct for Stock Brokers: A stock broker is expected to

rcalm of the Act and Regulations means one’s share in the EXECUtion g jr g . : d i
. ) . . ) * Inudh han . tions of the client. While
with respect to a particular scrip or various scrips. For Iltegal Synchronisugju y oui execution of trades as per the instruc

. : . A Il i duct his business in
be successfully carried out, the Alleged Contravener has to be in a position oting the said instructions, the l?lfgkel‘ _1(11356 t(:ﬂ:t(i)(r)lns requirc the broker
enables one to drive up, deflate or cause sudden rise and fall in the markyy Wliunce with the Broker Regulations. The said reg

. .- ) L . L : o . : - i indulge in manipulative,
of the scrips listed on the stock exchange.”” The said position of influence vy aiian integrity, exercise fiue skill ang care, rr:;tl ractifes o aspcreating
be reached by market players and or intermediaries by executing miniscule 1 Wulent or deceptive transactions, not undertake malp Fied in Broker

1 murket or contravening statutory requirements as specilied in Bro

when compared to the total trades executed with respect to the said SCTip, e e
: ._I.I : sit.uation from arising wherein a market interme_:diary itself gets
Shiiled in contravening the Act and Regulations by becoming a party to the
& i f of Tlegal Synchronisation.

operate as devices Lo inflate, depress, or cause fluctuations in the markey
I 2
securities.”

Substantial Unwinding of Long Pesitions, Short Sale Positions: Taking u Jiee
position in a scrip means the buying of a security to hold onto the same |
owner of scrip has the expectation that the said asset will rise in value. ™ S
Selling means selling of a stock that the seller does not own at the time of e’
by complying with the conditions laid down by SEBI in this regard.® Unwindiae fences

refers to undoing or going back on a previous action or conduct, Unwinding ot b smounts to commission of Illegal Synchronisation had been a moot point
long positions refers to the owner of scrips deciding not to hold onto the ScHp, o i .';te a while. However, with the passage of time and development of
to hold for a time period which is lesser than the one initially thought. The s o ‘l dence on the said subject, not only have factors that point towards the

action of upwinding long positions and/or short s_elling is not per se illegal uny f,_: Lentravention crystallised, but also the defenses. If successfully pleaded,
and unless it can be demonstrated that the aforesaid transactions were carri| . Weee defenses will either act as a mitigating factor, as they will be considered for
with the intention to carry out Illegal Synchronisation® such as artificialiy ..-,..'1 EU n of reduced penalty, or in certain situations, if the facts warrant, vitiate

putting sale pressure on the scrip to cause a fall in the price of the scrip. & svceedings in relation to Illegal Synchronisation in toto M
oL Wiet

nate Delay in Filing of Show Cause Notice.?: Expe‘ditious disposal of
«Jings wherein allegations of market manipulatlon‘ are 1nvp1ved shpuld be
¢ loemost concern as this alone ensures that SEBI_1§ carrying out its duty
, il ively to protect the interest of investors in securities and to promote the
ﬁ lupment of and regulating the securities market as mandated by the SEBI

Lack of Business Prudence: The expression ‘business’ refers to a commercill
enterprise carried on for profit.* The expression ‘prudence’ refers to ‘heing
circumspect or judicious in one’s dealings.™ Therefore ‘business’ and ‘prudenge”
read together mean such behavior which exhibits caution while conduc .
business. Therefore, intention to undertake Nlegal Synchronisation cai b
ascribed to Alleged Contraveners when they are found indulging in acts such 4k

*SEBI v. Pravin V Shah Stock Broking Private Limited, before the Securities and Exching
Board of India, decided on 6 September, 2007. ]
*In Re: GHCL Ltd., before the Securities and Exchange Board of India, decided on 25 Apil
2007.
*SEBI v. First Global Stock Broking Private Limited and Vrudhi Confinvest (I} Privsl
Limited, before the Securities and Exchange Board of India, decided on 14 February, 2005
‘““FAQ’s on Secondary Market” 37, available at: hitp:/fwww.sebi.gov.in/fag/smdfaq. -"M.!
(last visited on March 15, 2015).
*Securities Lending Scheme, 1997. :
BSERI v. First Global Stock Broking Private Limited and Vrudhi Confinvest (I) Pr i ol
Limited, before the Secnrities and Exchange Board of India, decided on 14 February, 20(4
Bryan A Garner (ed.), Black’s Law Dictionary (8" edition) at pp. 211.
Slbid. at pp. 1236,

0 B2: Sawaca Business Machines Limited; SEBI v. Rajesh N. Jhaveri, before the Securities
4 Exchan ge Board of India, decided on 09 October 2004. ' o

e: Orient Trade Link Limited; In Re: M/s MLD Securities Private Limited, before the
 Sécatities and Exchange Board of India, decided on 13 April 2012, N

i: " Securities Private Limited v. SEBI, Ap;gﬂ No 11/2013, before the Securities Appellate
{iilunal, Mumbai, decided on 14 October, : ) .
lin Parekh v. SEBI, Appeal No 2/2004 before the Securities Appellate Tribunal, Mumbai,

desided on 14 July, 2006. )
Seturities and Exchange Board of India (Stock-Brokers and Sub-Brokers) Regulations, 1992,

S0 (1 clause A, . o
J. Me: Genus Commu-Trade Limited; In Re: The shares of Birmingham Thermotech Limited,

B¢lnre the Securities and Exchange Board of India, decided on 31 August, 2009.

34
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Act.*? Inordinate delay in conducting inquiries and in punishing the gy

not only permits market manipulators to operate in the market, it aw:'
demoralizing effect on the market players who are ultimately found nyy oo
but the ‘Damocles sword’ of inquiry keeps hanging over them for years y; o
from the date of starting of investigation by SEBI to the date of comp gl
inquiry procf:edings..43 Time and again Competent Forums have CXpre
SEBI must undertake necessary steps to ensure that inquiry proceedings
market manipulators are completed expeditiously and guilty persons are pugigy
in a time bound manner™ so as to prevent violation of principles of
justic:e45 which occur when such proceedings are delayed without any fauls g &
part of the Alleged Contravener. -

_ ¥ s reason is the heartbeat of fair play. Therefore, absence of reasons in
' assed by a Competent Forum wherein similarly placed Alleged

\erers are ireated differently will squarely fall within the ambit of

Rinitory conduct.
"\ (arrying OUE Directions of Client: This is a brokelr specific defense. 'I_‘he
B i expected to carry out the direction.s of the $:11ent _such as execlutu}g
i the client.® The trading system in place is designed to maintain
"o anonymity. Until it cannot be shown that the broker was aware that the
stends 0 undertake Iiegal Synchronisation, or that the chf:nt_apd the
\ad colluded to do the same, Or that the broker bad individually
: »n to do the same, merely Synchronisation will not at all be sufficient to
No Access to Documentary Evidence or Witnesses: The materials upon whis) proker in contravention of the SEBT Act, PFUTP Re_-,gulations or Broker
SEBI may rely in order to prove contravention of the Act and Regulatiany 4
inter alia details, records and statements such as order logs and trade logs Ay
Alleged Contravener necessarily would require access to the said materiuly :
presenting an effective dafonse. Therefore, ar opportunity to peruse and i Synchronisation is not just an acfus reus based contravention, it
the said materials has to be mandatorily provided to the Alleged Contraveset A !11); Jlso requires the presence of mens rea. Across the board, Illegal
However, if by not providing certain material, which formed the basis ntf N ' \nisation 1S considered to be a serious offence. The impact of such an
order, the Alleged Contravener is not at all prejudiced, then such an o \e finding is wide, more S0 :n the case of a large public company having
will not be fatal to the continuation of proceedings. Also, on certain occasiiug§ " umber of investors. Therefore, evidence merely probabalising and
testimony of certain individuals has besnurclicd upon‘” o come {0 a efin '. vouring to prove the fact on the basis of preponderance of probability is not
finding, in such cases, an opportunity to cross examine such individuals has 1o be .t to establish such 2 serious offence. Also, mere ¢ onjunciures and
mandatorily provided to the Alleged Contravener.” ';s are not adequate to hold a person guilty of such a serious offence. What
Wl be: required is the presence of reasonably strong evidencc.ﬂ. Another
ineut aspect, which is a continuation of the burden of proof aspect, is whether
'Ijl establishing Tllegal Synchronisation is e_nough or does it have to be shown
svestors actually got influenced by such contravention of the Act .and
ions. When an Alleged Contravener takes part in or enters into
sations relating to securities with the intention to artificially raise or depress
e price, innocent investors in the market are thereby automatically induced to
Wy or: sell their stocks. The buyer or the seller is invariably influenced by the
e of the stocks and if that is being manipulated, the Alleged Contravener
g so necessarily influences the decision of the buyer or seller thereby
ucing them to buy or sell depending upon how the market has been
Sinulated. Inducement to any person to buy or sell securities is the necessary
st quence of manipulation and flows therefrom.”* SEBI is just burdened W}th
tibilishing Tegal Synchronisation. Once that is established, it will necessarily

aclusion

Discrimination: Differential treatment presupposes discriminatory cond L
When contraveners are meted out different punishments, some with softer '
others with harsher, this is not at all sufficient to establish existence o
discriminatory conduct on the pait of the Competent Forum. For plesdin
discrimination what has to be clearty brought out is the factum thel e
Competent Forum has gone ahead and provided different punishments where e
role played by all the Alleged Contraveners is homogeneous. Also, presence 4f
discernible reasons for reaching a conclusion is considered to be fair and nol

il
o)

“Shri Ashok K. Chaudhary v. SEBI, before the Securities and Exchange Board of i
decided on 5 November 2008.
BSubhkam Securities Private Limited v. SEBI, Appeal No 73/2012, before the Secunfies
Appellate Tribunat, Mumbai, decided on 25 July, 2012. "
poashant J. Patel v. SEBI, Appeal No 108/2012, before the Securities and Exchange Bl
of India, decided on 12 November, 2012. .
47 ibord Finance Limited v. SEBI, before the Securities Appellate Tribunal, Mumbai, desaiss
on 31 March, 2008. -
4. rshottam Budhwani v. SEBI, Appeal No 91/2013 before the Securities Appellate Trib
Mumbai, decided on 15 January, 2015. 3
K etan Parekh v. SEBI, Appeal No 2/2004 before the Securities Appellate Tribunal, Muibi
decided on 14 July, 2006. |
“®Triveni Managaement Consultancy Services Limited v. SEBI, Appeal No 33/2012, before i
Securities Appellate Tribunal, Mumbai, decided on 13 November, 2013.

_. Constitution of India, art 14. o
o Assoviates Limited v. SEBI, [2010] 100 SCL 507 (SAT) before the Securitics

Apyellate Tribunal, Mumbai, decided on 12 February, 2010. .
Neslite Industries (India) Limited v. SEBI, Appeal No 20/2001 before the Securities
Apipellate Tribunal, Mumbai, decided on 22 October, 2001, - .
Sl v. A Nitin Capital Services Limited, before the Securitics and Exchange Board of India,
#51ded on 24 May, 2007.
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follow that the investors in the market had been induced
further proof in this regard is required. The market is s
not be humanly possible for SEBI to track persons who
buy or sell securities as a result ‘of manipulation and

Nudicial Application of the Parol Evidence Rule

to buy or sel] o
0 Widespread gy o
were actually jp

I ) law can i
burden which is impossible to be discharged.™ While SE novedl

-Namit Oberoy*

wvidence Act, 1872 does not categorically discriminate between oral
sntary forms of evidence in terms of weight and credence. As long as

s . BI iS f | -'.Il =1 .
of establishing that the Alleged Contravener has indu(}ra‘;“ '0 the| m‘ » administered by a party is primary in nature, and demonstrates the
Synchronisation, by presenting evidence that meets the afo B n i deace’ of the fact it seeks to prove, the courts have no manifest reason to

. . ; rémentioneg sian
it need not wait for the final outcome of the said lis, SEBIOIi!Ser._ s

empli)wered,_ for the purpose of protecting the interest of investors™ iy e
market, 0 issue directions™ as is appropriate in the interests of ip =5
VESty

securities and !:he securities market, and SEBI has made judicious us ]
power on previous occasions. > & afith &

\Jocuments or testaments over oral testimonies.' The ‘Parol Evidence
5 )0 died in Chapter VI of the Act, forms an important exception to this__
e ment of the two forms of evidence. S. 91° of the Indian Evidence Af:t
& b principle that where a written document exisis as a proof of certan;
® ons, oral proof cannot be substituted in the place of written documents.
i le analyzes the need for such favouritism, and attempts to highlight a

L iable difficulties Courts have often faced in the implementation of the

wires apply their minds in admitting the4best available evidence of a fact, as
,f both policy and law. S. 91 and 92 collectively seek to lay out a broad
fir the courts to exclude evidence of ‘prior’ or ‘contemporaneous’
ats, when an integrated written contract between the parties is shown to
For instance, where an agreement provides “interest rate chargeable on
W' 1o be, say, 8%, any verbal evidence that attempts to show that the interest
-ﬂisc:uunted would be squarely excluded by S. 92. Similarly, where the scope
|5 msurance policy was limited to goods X and Y, S. 92 would exclude ali
bhal -vidence which attempts to prove that goods P and Q were also covered
fihe pulicy.

8 lav accords this privilege to documents because of the presumption that a
e document is the best evidence, an exclusive memorial, of the
miemolation of the parties, as to the terms and warranties of their contract. The
eipie is thus founded on what is known as the ‘Best Evidence Rule’

VRS LLB,

Wivnriserty v. Hingamma, AIR 1992 Kant 160.

81 Kvidence of terms of contracts, grant and other dispositions of property reduced to form

W documents - When the terms of a contract, or of a grant, or of any other disposition of

\Wticrty have been reduced to the form of a document, and in all cases in which any matter

Wi triuired by law to be reduced to the form of a document, no evidence shall be given in

Wil of the terms of such contract, grant or other disposition of property, or of such maiter,

w01 the document itself, or secondary evidence of its contents in cases in which secondary

\Widence is admissible under the provisions herein before contained.

Wby anath Prasad Singh v. Rajendra Prasad, AIR 2006 SC 2965.

Ecclusion of evidence of oral agreement - When the terms of any such contract, grant or
\ir disposition of property, or any matter required by law io be reduced to the form of a

\icument, have been proved according to the last section, no evidence of any oral

\h-ement or statement shall be admitted, as between the parties to any such instrument or

Wi representatives in interest, for the purpose of contradicting, varying, adding to, or

“Swlracting from, its terms...

:jln'diu_m. v.Motorola Case, AIR 2011 SC 20.
Securities and Exchange Board of India Act, 1992, 5. 11,

55 Loy
“Securities and Exchange Board of India Act, 1992,5. 11B,

a8 .
In the matter of Blessing Agro Farm India Limited and its Directors before the Securligh &8

Exchange Board of India, decided on 15 December 2014; Order in the matter of WS

Capital Services Private Limited, ' it
: . , passed on 19 D Gities
Exchange Board of India, p I ecember, 2013, by the Secudill
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S. 91 and 92 envisage cases where a bar may be imposed, since the - jvotal to such distribution.® The ra_tionale .behind 'such imrne.n.se
proof tendered is presumably the best evidence of the understandin . = ould well be appreciated in light of its role in ensuring the stability
parties to a contract (or grant or other disposition of property), ang L--_ iy et ty in commercial transacting.

courts to exclude ‘parol’ evidence against the same set of facts, i i * of March, A

sections’ of the Chapter are guiding aid to the courts in excludi;f;::1 Z: W . to_dlsc(l;a;lig:‘gaseﬂzl;ttil;: tﬁf;:éor;at:ea;:eed_ to be 15"

parol evidence in dissimilar circumstances. Such circumstances largefy u folibitcd from adducttllﬁ 1-rm1intaining that the contract remains valid,

of situations where the documentary evidence is shown not to e Rhilc sm'lult_aneo Asy in this case, when parties have recorded their

integrated contract, and it is argued that the contract has more to it than rece LLallls 'and bl-ritdelﬁgf;)rm after consciou; deliberation, it must be conclusively

hence necessitating a careful consideration of the parol evidence by the e men! t;l:to t‘},:;’ sntended it to form a final statement of their intentions, one
e

i future controversy, and treacherous

1d be placed beyond the reach of : _

R IiLt,l:'J'ii‘he only plausible way of furthering A's case Yvould be by attempting
ceuil (e contract o0 grounds of fravd, error or incapacity.

L where A agr

Objectives of the Exclusion of Parol Evidence

Protection to sanctimonious contracts: The parol evidence rule is base g il
principle and policy considerations. A contract is primarily recorded in & wi
form so that it alone can be given in proof of such transaction. Documany
being a display of contemplation on part of the parties, and a sl
agreement to reduce terms, warranties, promises and representations n

¢ of Interpretation: Contemporary Issues

* ssed earlier, the principle idea behind s. 92 is the best evidence rule, a

= i i ilable evidence should be
: i i i i thal rule in the law of evidence that the best avai -
form, deserve special protection of law to honour the intention and int: | 'u;l;fore et 19 However, the process of holding a contract to be a

the parties. Impeaching the written document with collateral evidenc o .. ; th ti
iti 3 ] i atter, requiring careful, in fact rather cautious
terms of the writing would be attended with great danger, as the documet W I} inicgrated one 1s an intricate m quiring

' i P ati rt. Under s. 92, parties are not entitled to lead oral
be exposed to risks of various contemptuous challenges, ceasi it sration by tl?e cou _
IaSting proof of its contents ! ¢ 5Ing 10 exien e if the written instrument appears to contain the whole terms of the

' This appearance, as is further discussed, is a matter of judicial
gt ;.r which may bear grave consequences on solemn contracts as well as the
s 0 the parties.

ry of nature of the transaction: For inst‘ance, where it was specifically
Wed by the plaintiff in the trial court that the 1mpugned sale deed was only a
it a1id bogus document, and that what was recorded in the sa.le dfaed was of no
lejuence whatsoever, the prime question that lay for detemnpatmn before the
it was whether to permit the plaintiff to lead oral evidence. in order to prove
I fact, and attempt to discover the real nature of the transaction.

The following words of Peacock, C.J. aptly and amply describe the need af &
protection:-

“If @ man writes that he sells absolutely, intending by the writing tha
intends to sell absolutely, he cannot by mere verbal evidence show thhak,
[at the time of the agreement both the parties intended that their conl

...should not be such as their written words express, but that which
expressed by their words to be an absolute rule... If mere verbal evider r i
admissible to contradict a written contract, it would apply to every oiha
case, and a man who wrote one thousand intending to write one thousung.
might prove that by a verbal agreement the words one thousand were it
intended to mean one thousand but only one hundred. Nothing weuld
more dangerous than the admission of such evidence.”®

- ;12
e Bombay High Court, in second appeal, relying on Gangabai v. Chhabi:tbal,
ihoncd that the bar on introduction on prior oral or documentary evidence
Willd not be applicable if the parties never intended to act upon the document in
stion. As a result, the Court admitted both oral as well as documentiary
Wetice such as records of Municipal Council and Town Plz_uming A}Jtl}onty,
liny that the trial court judgment suffered from ‘gross m1s-apprec1au0n of
ice’ in not considering the aforesaid oral and documentary evidence.

Stability in commercial dealings: According t0 Wigmore, the only fit
function of the rule is to give legal effect to an intention to make the wriin
final and complete repository of the understanding.” Yet, the functions#
commercial law include efficient commodity distribution, ensuring faiiness i

1k

Bieilyn, “On Warranty of Quality and Society: 117, 37 Columbia Law Review 341 (374)
L1%37).
, W00 Kumar v Mohan Thedani AIR 2003 SC 2418. _
Indian Evidence Act, 1872, ss. 93-99. #Wiiieep Kumar Agarwal v. State, 1995 Cri L} 76 (01'135?)- . M od
SKashinath Chatterji v. Chandi Charan Banerjee, 5 WR 63 FB, " & U Ficld, Commentary on Law of Evidence 275 (Delhi Law House, India, 13" edn).
'John Henry Wigmore, A Treatise on the system of evidence in trials at Common LW &5 '_-1'-' 1982 SC 20.
(Little, Brown and Company, Boston, 1908). karlal v. Balmukund, 1999 (2) MhLJ 569: 1999 (2) All MR 85.
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i

_nner”, but the judge in enforcing the contract is not enforcing the true

hi J., in a recent ruling,"* dealt with similar uestions. The plaintife. ) :
bt pusis z . o ey . of the parties, and allowing the plaintiff to benefit merely from the craft

that pursuant to the execution of a registered sale deed, the defendant iy L,
the sole owner of the suit property, denied possession to the Plaintiffs .
reasons like ill-health and urgent work commitments. Subsequently, the
was amicably resolved and unencumbered possession was given to the plajnyin
Allegedly, one day after the Greh Pravesha ceremony, the defendant fiyqipt Al held in Ganeabai was the
took back possession of the suit property, compelling the plaintiffs t0 vacyie (e paner, it is noteworthy that what the ApeJ'c cc:iurt up. et ks gstﬁ) e
property under duress, and without consent. The plaintiffs sought peacefy| 4 - bility of parol evidence when the entire document in q "

vacant possession of the property, along with damages. | When there exists ‘some other agreement altogether, not recorded in the
¢ wont’. The judgment, in fact, has the effect of distinguishing th.e
L ibility of prior agreement in two cases: when Ifhe nature of the document is
tion, and when its constituent terms are. For instance, an attempt to prove
o wle consideration as recorded in the deed is undervalued for underlymg anfi
[T pUrpOSes, is nothing but contradicting a term of the contract, rendering it
4rnssible. On the other hand, challenging the nature of transfer altogether

il be a challenge to the nature of the contract.

ole of ‘non est factum’: A plea of mistake of material fact in an agreement
; it void where the mistake had beer}qas to the_character of the agreement,
nidable where it was to its contents.” Court_s in England as “.fell asfgndla
4l lting been guided by the principle enunciated in Foster v. Mackmnan, that
& o successful plea of non est factum, there should be a mistake as to the

hiracter of the document, as against its contents.

ser, Lord Denning M.R. in Gallie v. Lee'” limited the application of the
test, holding that the “distinction between class, F:ha.racter an_d contents
lired by the cases is “in the area of overlapping meaningless aqd 1t. does .not
sense”. The House of Lords even further opined that the doctrine if applied,
t:ly to result in unreascnable results.

reement.
' uation, in the author’s mind, poses a predicament for effective judicial
. ation, leaving ample room for judicial discretion.

1 3

In his case, the defendant vehemently denied that the real nature of 4,
transaction was that of a sale, submitting that it was executed to secure the
taken by the defendant from the plaintiffs. It was further alleged that the g
property values more than Rs. 15 crores, and it is highly improbable thyy iy
defendant would have ‘sold’ the property for a petty consideration of Rs. | 168
crores. The defendant sought to enunciate the terms and warranties as apmd|
between the parties, citing interest rates, expenditure regarding registration, g
fees etc., further alleging that no receipts of the interest paid by the defendym
could be obtained from the plaintiffs. 1

While the single judge considered the abovementioned cases at great lengih, he
refused to admit the oral agreement alleged by the defendant, holding thut e
execution and registration of the salé deed is clear and unequivocal. In a stronsly
worded ratio, the sale was held to be “absolutely clear and incapable of helng
construed in any manner except as a sale”. Unlike the Judgment in Shankarial ¥,
Balmukand (supra), the defendant’s plea was observed to be a challenge againg
the rerms of the contract, thus liable to be inadmissible in view of . 92. :

The interpretation of intention of the parties, as observed, becomes a tecitgms
matter when a party alleges the document to be a false record of a term(s) in the
contract, bringing several apprehensions to the fore. It would be open to the i
disaffected from the execution of an agreement, to set up a case that though the
document may appear to be a true integration of the understanding, the partics 1
fact agreed to record false consideration in order to avoid, for instance.
liability, and thus true intention may be deciphered only upon consideration of
prior and contemporaneous agreements.

fbe spplication of the doctrine of non est factum, and its effect on the parol
Wdence rule, came to be much discussed in India as well. The case of I:IIa.rmesh
ir'® arose out of circumstances where one Maya Bai, who was an illiterate
Wy, was made to sign a general power of attorney, so that the df:fendant—
sipendent can carry out litigation proceedings on her husband’s death.
Micgedly, the general power of attorney was fabricated, and the defendants-
IEsimdents went ahead to alienate Maya Bai’s land property. While raising th'e
BN Of non est factum, it was alleged that the fact that the lady is illiterate is
Milirpeachable, and the contract is rendered void on that grqund. On the'oth§r
0, the respondents’ collective case was that since the misrepresentation 13
miled to the contents of the document alone, the power of attorney is only

iilible and not void ab initio.

To illustrate, say parties agree to clothe a transaction of sale into a gift deed i
order to manipulate legal ramifications. To accomplish this end, an agreemtsl
devoid of any ambiguities is cleverly drafted by the parties. Would the defendant
be barred from adducing evidence, on the ground that the contract appears t0 il
truly integrated writing of the understanding of the parties? The transaction, 4% i
the above case, may be “absolutely clear and incapable of being construed in il

Hiroughgood v. Cale, 1582 (2) Co.Rep. 9A.

Hilver v, Mackinnon, (1869) LR 4 CP 704,

I.':"' -nders v. Anglia Building Society {1970] UKHL 5.
- (Wmesh Kumar v. Maya Bai, AIR 2006 P&H 1.

"“Karan Madaan v. Nageshwar Pandey, CS(08S) 1633/2012 and CC 18/2013 and LA. ik
10623/2012 and 16134/2012 before the High Court of Delhi, decided on 26 March, 2014
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Upon consideration of cases dating back to more than two hundred years yuq |
court opined that it is extremely difficult in practice to demarcate ‘op; it
‘nature’, and ‘contents’ of the document. In the court’s opinion, if frayg iy (il
to affect any document materially, it transcends all presumptions. The gj
is to be resolved on a case by case basis on the facts of each
appealing to any principle of general validity. "

and rights of action which, but for this Clause, might otherwise be
:- uvailable to it in respect odf any such representation, warranty, undertaking,
i 2

3

e penant or assurance.

usion

policy in commercial transacting would dictate that no court must attempt
nvestigate the intention of the parties if it is manifestly clear, since the parties
s could have mutually known their expectatim?s frorn' the arrangement.
Integration clauses (also, ‘merger’ clauses, ‘whole agreement’ clauses w weyer, the courts would hardly have any business in entering that territory if
‘entire’ agreement clauses) are now one of the most widely employed bojlurmie s warries’ intentions were epunmated as c_learly as the:r_thoughts, and contracts
clauses in commercial contract drafting, which are incorporated in iyl ¢ we drafted with the foresxght of escaping all potential disputes merely by
extinguish parties’ liability with respect to statements and representations s pliciing what words are ideal for the said purpose.

in pre-contractual stages. A well-drafted integration clause hag the effes o
further strengthening the presumption that the contract is the sole decide: | i
parties’ rights and obligations, and no other representation whatsoever, s
from what may be contained in the contract, can be used to affect what the pir ¥
expressly provide for themselves to do. 1

case ang!

Integrating Clauses

{h: same reason, the implementation of the parol evidence rule has been
sierely difficult in practice, and in the author’s undersMnQing, there is hardly
a4 mwom for the courts to make any generalized guidelines in that regard. As a
sl avoidance of prospective and forthcoming litigation by informed and
{lan: contracting, as well as thorough, wholesome and lucid drafting remain to
Thus, an integration clause would prevent an employee from claiming mm % ev:zntially, irreplaceable means of guaranteeing performance.
remuneration than what is prescribed in the employment contract and vrohibi
him from adducing any evidence in support of that fact. Similarly, a cusm
would be prevented from relying on any representations of a salesman other tha
the ones enunciated in the final contract. An example of such a clause could e

“This purchase agreement is the entire agreement between the pariie
herein and supersedes all earlier and simultancous agreements regarding e
subject matter, including, without limitation, any invoices, forms, purh
orders, proposals, tenders or quotations.”

For better protection, parties often tend to expand the scope of integration ¢l
by include a set of other clauses. One example is a ‘non-reliance stateme
which attempts to exclude liability for misrepresentations, especially
contractual misrepresentations. A standard non-reliance statement would provide
that the parties have not relied on any representations, including pre-contrs¢igh
representations, other than those which are specifically set out in the contract

Additionally, a non-reliance statement may provide that parties are not entiiled i
any remedies for prior representations, other than those for breach for e
contract. A sample clause is reproduced below:-

“Each party agrees and acknowledges that, in entering into i

Agreement, it is not relying on any representation, warranty, underiik g
covenant or assurance of any nature whatsoever (whether or not in wiitigs
made or given by any person (whether or not a party to this Agreemeniy
which is not expressly set out in this Agreement and waives all reedied

AEL Gates LLP, “Warranties, Indemnities, Liability & Insurance: Key legal issues, practical
¥sions and case studies” (K&L Gates LLP, New York, 4" October 2012) available at:
/lwww.Klgates.com  /files /Publication  /2e05401a-2ff8-4a71bc6a0906316¢1735/
‘eontation/ PublicationAttachmen t/ee04fb20-41b0-4982-9da910401blad6cl / Warranties
$¥Ession _ Presentation. pdf (last visited on March 15, 2015).

"Professor Hugh Beale, Chitty on Contracts 992 {Sweet & Maxwell, UK, 30™ edn.).
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Shri Mani Shankar Aiyar,
Member of Parliament, Rajya Sabha.

uf - Sir, to begin with, what is your relationship with Pakistan, (i) as

“were born in British India; and (ii) you were appointed as the first
il General at Karachi. Sir, as a diplomat and in a personal capacity,
bt s you have with Pakistan?

ivar — Well, my father fled caste discrimination in Tamil Nadu, because as
Wi a Brahmin, he was not able to get a job. So when he graduated in 1927,
it that he could not be employed in Tamil Nadu, he took a train and got off
| shore, and he lived in Lahore for the next 20 years. He got married while he
there and 1 was born in Lahore. But I was only a very, very young boy when
i came, and almost all my memories are India-related rather than
n-related. But, there is always an emotional link to the place of your birth.
had the opportunity of meeting a few Pakistanis when I was at Cambridge
st on quite well with them. Then I was very keen on going as the Union
wsul General to Karachi because it was like an ambassadorial post at a
aively junior State and I was very lucky that T got the posting. I arrived in
—chi in December, 1978 and I stayed there for the next three years, and I
de -0 many friends in Pakistan that I have often said that I have more friends
Pakistan than I have enemies in India. It is a very large number and 1 have
e +isiting to Pakistan afier that so frequently in the last thirty years, I must
e visited Pakistan at least 30 times. When my eldest daughter got married,
s hod as many as 46 Pakistani guests at the wedding. So I am very well
konced towards Pakistan. I find Pakistanis are very easy to get on with. I find
#1 to be a very sympathetic kind of people, I find them to be very healthy-
red, highly intelligent, and I find most of them to be very disposed towards
Wiia. T really do think that the differences between India and Pakistan are not of
UEh 2 nature as to freeze this relationship in austerity. I am deeply convinced
il through a process of an uninterrupted and uninterruptible dialogue, we will
¢ ible o quite easily resolve all the outstanding issues, settle those that can be
fliled and postpone to a future generation those problems that cannot be and get
i with having a normal relationship between the two countries. The Pakistanis
e 10 give the examples of Canada and Mexico. Idon’t, because I don’t want
8 be: a big brother to the Pakistanis. 1 think it should be a relationship with
Muility and mutual respect.

8y Shaku| Ghatole V BSL LLB, on 14" September 2014 at ILS Law College, Pune.
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Shakul - So, Sir, are we heading in the right direction witp

res e
improving the Indo-Pak relations? Your comment as a diplomgg, e

M. Aiyar - Well, I think we are heading in the wrong directiop. the stupiq

first fixing up talks at the foreign secretary level and then cancelling jt o ‘»hn'l l
of August when on the 10" of August they knew the Huriyat was ¢q .
India. I think it is those kinds of missteps that cause the biggest damage
should structure an uninterrupted and uninterruptable dialogue and [et con:
for a year, two years, ten years, however long it takes, to resolve what ¢
resolved and to postpone to a future generation, what cannot be resolved,

Shakul - Sir, going back to your first tenure as the Panchayati Raj Minijs
could it be said that to counter insurgencies within
Panchayati Raj would be helpful ?

M. Aiyar - No, it would not be ‘helpful’, it is absolutely necessary. It is the
way in which Naxalism can be combated. Because if you use the Provisions gf
the Panchayats Extension to Scheduled Areas Act, 1996 (PESA) and seng Sew

thousands crore rupees to the peripheral areas where there is some Naxalism

panchayat-based response to Naxalism, then we can solve the problem.

Shakul - Sir, you were also the minister for the development of the Norti.
East region, but the state of affairs of the North-Eastern States is still the
same, it has not really changed.

M. Aiyar - No, it is very unfortunate that it has not. We produced a document i
2007 for North-East Region Vision-2020. Unfortunately, my successors have no;
attempted to implement that document. That document provided for the growth
rate in North-East India to catch up with the rest of India by about the mid 20205
based on the doubling of capital investment by the Central Government through
the plans, in each successive plan from 2007 up till about 2023. Unfortunately.
that has not happened. We were supposed to try and open up the borders, to
implement foreign policy aimed at making the world realize that North-East
India is where South-East Asia begins, especially working with Bangladesh to be
able to have free access, economic access from the rest of India into the North-
East, softening the borders with Myanmar in order to be able to link up with
ASEAN in South-West China, and making life easier for the Arunachalis where

Pradesh, or other forms of local government like in Nagaland, Meghalaya and
Mizoram. I should have added Tripura in the first category. Tripura has done
outstandingly well in Panchayat Raj. So, until we do all this, I am afraid that the

n—"”!I ' L

India a pron

an intelligeny
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i i is ridiculous that the valley which is endowed
L situation wiﬂ;ﬁ?ﬁ?ﬁi&f lls Eﬂlllc;- the Brahmaputra valey- is importing
ih the lj\l’ggitr: rlgradesh. They should be exporting fish all o:)ve,rrr the_ ]w;r;;llu Il: ;:
i AT h a fertile territory, they have one crop. Tami
jarng; that In sues = things are not being addressed and
e So these ti_’undtzm:éﬁi’s :iﬁ;?ﬁirg puttil’glg a General, a Former Chief of
is at.tcm]? ;n% of the North-East is, I think, the most hideous _mlstake that
gy e m—%;:lse it amounts to saying that..... you think upon it, you know
i e joere an insurgency area. What does General V.K. Singh- well, it is a
ic ﬂ"“h'EaSt ashat does V.K. Singh know about the army? He seems to know
i .;,luestlonl-l_W birth certificate but he certainly knows nothing about
abo:rt.( alrsld this Patti-parade manner of trying to sort out development
jpment,

Sihlems is a Wrong one. . . oy doine
3 ul - Sir, you were the minister of that region. Why didn’t you try
smvihing to revoke AFSPA? .

Al tivar — I am not sure that AFSPA is the problem. I.f ym.x call in ct kil){,
B i ist on being protected because you are trained in the army to kill.
e ln?litar forces, the police force, security forces- thc?y are the: on:l:s
i se tg handle internal insurgency. When they fail, bring in the
e not going to change the army and suddenly makc.them into
g yé)cl: ffieon’t think that the army would be called at all, but if they are
| [::g,nlle;r;l afraid they will have to protect themselves.

dhakul — Sir, when it comes to internal insurgencly, ;her: l:u: certai_l':i (S)f]cstl;?:;
B oo i ied with ammuni
jety that say that they are being supplied lun .
. u;efls-ggegepal Ch);na- via that way, and it is said that thc;n' ﬂ:delt\)/}(;gy_l:
’ L3
:ist with Marxist ideologies. Sir, you were a member of the rxis

oo nmunity when you were at Cambridge...

M. Aiyar — Ya, ya. I was. I am not denying that.

‘Shakul — Your experience there and your ) und.erstanding o:'hi\lla;?tlis;i
EfI..eftists and the politics being done within India with respect to P

rarty. . ' So
M. Aiyar — See, the only Marx, I think, who got it rlght,_ \T’(ﬂs Gr:;Cg:a}VI;r’;hat
aithough I was a Marxist, I am not one now. But, I th.m acger ey
Marx said, especially his ethical principle, ha.vc. a 'cont{nuan B S et
that is point number one. Second, yes, there is 11.1f11trat10n zn.nstegd ! making
Vell, we should take this up through forms of dialogue al; 1:1 e Tt
'I;vild ’assertions and allegations, we should produce the pr(:}(l) . ” St):)p omuggling
4s to stop smuggling into our country rather than expect o e‘;i was true of many,
from their side. If officially they are supplying these t'hmgs’have any proof of i
many decades ago. I don’t think it is true now and if wi oh we oan bring i to
being true, we have channels of communication through whic

their notice.
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.J actions of political parties and I wouldn’t be proud of _what hap_p_ens
it is, I think, absolutely essential that there be very lively polm_cal
M. Aiyar — Well, they have lost their moorings. I can h " I:n Take cases to studen;ls’dcomrr(l:unitli:e.s(,1 and 11 tl;:t fl?)n ::nif;zzmgar‘l"l;g
3 - Well, ; 52y thar gyl " ind of elections we had at Cambridge whe
Congress Party also. But the Lefis have lost their morals and they neeq jy i b cr;anvassing was allowed. You vote because you have seen the
themselves relevant to Indian politics by at least recapturing  their 1, - ”I;,oin the union society of different candidates. That would be sensible.
basis in Wcs_t Bengal and K§rala. But, they are not, They are now o il :”Cee in Dethi University does not give us much confidence in the
being the regional party of Tripura. = W S

Shakul - Sir, your comment on the Left parties in India, having wqpp o
them. "‘

Bperatic process.
Shakul - Sir, recently after the 2014 Lok Sabha election results wepp g i o Sir, with respect to reforms in the political laws in India.. -after the
present government tried to, and they did it also, change all the Goversl . cm;cluded Lok Sabha elections, a petition is pending in the
of Congress-ruled States. Your take on that. b se Court that a person should not be allowed to contest _from tv;:o
& sirnultaneously, and then that the amount of spendi_ng that is done in
eloctions is too high. In the recently concluded elections, we were the
onil largest spending nation in the world next only to the U.S.

0 jyur — What was the Election Commission doing? They are stopping me
-P,sting posters on walls that have alwa)_;s been Fhere even when there were
\elecrions. Instead of spotting that Modi is spending more than. 36 th_ousand
gy, [ think there Is something very perverse about the way in Whl.Ch the
St Commission brings bourgeois values into the electoral process instead
L eally dealing with the fundamental issues of money power and muscle power
§hey will not be able to deal with so long they exclude party spending in
sinting what is spent on elections. It is party money that we get, we account for
fllever amount, how much is it now? 70 lakhs? So we account for 70 lakhs,
§ Wbt the party does, worth 70 crores, we don’t account for.' So I think the
¢n Commission should be dealing with the fundamentalists, instecad of

2 its time tinkering with the system.

A

~ Sir, as the citizens, we feel that the political class does not have the

A TNEX

il 10 make reforms in the electoral laws....

Alyar — Yes, why should anyone cut off his own nose? 'I:he_ Election

Smmission doesn’t need Parliamentary Laws. The Election Commlssmr'l drav_vs

i own call and the Election Commission can decide that party_spendmg will

1 ught within their framework and that really excessive spending by a party
l usult in the party being disqualified. They can do that. Let them. But have
BV llone it?

il — Sir, any message that you want to give to the readers of
Abhivyakti® ?

& Aiyar — Well, I have been very impressed by your college and enthusiasm,

W ikie way in which the audience listened to me. And I hope that you will adore
- those that were taught in your college and not those that you will learn

Ml rour clients.

M. Aiyar — I think it is a non-issue. We have also changed the governor, 1o
should have listened to some of the norms that have come out since. Byt the fegk
is now over and I don’t think [ have anything usefui to add. .

Shakul - Sir, when it comes appointment of Judges, it is being mooied th
the Judicial Appointments Commission should be there., )

ML.Aiyer — Well, we Jjust had the Judicial Accountability Bill, which 1 e
unanimously passed in the Parliament. Let’s see how that works, | have mun
reservations about it and I am influenced by what Kapil Sibal has to sy, b
legislation is the armed books and we have to wait and watch to see how (i
legislation is implemented.

Shakul - Sir, about the Judicial Appointments Commission. Now thy ine
mooting not to have a Collegium system for appointment of judges, bing
instead to have a statute through which they will be appointed.., i

M. Aiyar - I agree with people like Fali Nariman who stressed the importange g
the independence of the Jjudiciary and the independence begins ff
appointments. So, I, without being an expert on the subject, would just s sedt
that it should be fair, it should be transparent and it should ensure thit the
government sycophants don’t get in because of either their sycophancy e ¥
potage of sycophancy, and that is where | go back to your previous question, £
strongly condemned the appointment of Sathasivam as the Governor of Keslg

Shakul ~ I was about to come to that question Sir. Is the government in 8
way trying to send some sort of message to other Chief Justices?

M. Aiyar - I think that is such a very, very wrong precedent. Well, they
telling them that if you let off Amit Shah, he will make you Governor.

Shakul - Sir, as you have contested the student elections at Cambridge. youir
views on student politics in India. In Maharashtra we don’t have elections
like the ones we have in Delhi...

M. Aiyar - Really? I did not know that, Well, I think, Delhi elections- I a1 V&
proud that St. Stephen’s College refused to be 2 member of the Delhi Unis
Students’ Union, because those are not the elections of students. They &

Skl - Thank you Sir.
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Seminar
st ronsfer of Property Act to SARFAESI Act: a Paradigm Shift in
] the Law of Mortgages”

(:avaet Emptor in a SARFAESI Auction Sale*
-Solaiappan Odayappan’

%y itisation and Reconstruction of Financial Assets and Enforcement of
nterest Act, 2002 (SARFAESI) was enacted to give quick recovery of
yans to the banks. By virtue of s. 35 the provisions of the Act apply
nding anything inconsistent in any other law. A consequence of this is
principles applicable under The Transfer of Property Act, 1882
eed not apply to SARFAESI transactions. By way of jurisprudential
somreent, one divergence from TOPA is seen in s. 13(4) of SARFAESL

¢4 13(4), if the borrower fails to perform his liability, the secured creditor
ol 1he secured asset. Whether an auction sale by secured creditor to a third
b wil: be free from encumbrance is what this article deals with.

saneral principle in TOPA is that caveat emptor applies. Under s. 55 of
A lhe seller is bound to disclose material defects of which the seller is
+ and the buyer isn’t. Once conveyance is done, the risk of property is with
Uve:. So a transfer isn’t free from encumbrance as no one can transfer a
: than he himself has. This caveat empior doctrine is premised on an
tion of due diligence on the part of the buyer.

- Sr\RFAESI however there seems to be a doctrinal shift. In Jai Logistic v.
thorized Officer,’ it was held that the secured creditor is bound to disclose
hat materially affects the value or nature of property. This ratio derives
RFAESI rules, i.e. Rule 8 (6) (f), which provides that in a public notice
in of secured property there shall be disclosure of:

[ any other thing which the authorised officer considers it material forg
purchaser to know in order to judge the nature and value of the property”

3 ition made on 7 March 2015 as a part of a Seminar “Transfer of Property Act to
IFAESI Act: a Paradigm Shift in the Law of Mortgages™ at 1.L.S Law College.

)7 Mad 15 353,
1y [nterest (Enforcement) Rules, 2002, r. 8 (6) (f).
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' s Lowistics and N Suresh cases is sacrificed, and the due diligence duty
This is to protect the interest of the purchaser, as he would Otheryjuy oo gl -gthe creditor to find out all encumbrances and disclose them is done
——— property.” b ! ‘mThe coutt in Shanmugachandran case holds that the ratio laid down
A I' tics cannot be understood to mean that the secured creditor has an
'?ﬂ!fo obtain an encumbrance certificate uptoe the pell"iod of one
' the date of publication of the auction sale notice.'® An addi.tion.jﬂ
o for arriving at this conclusion is that the 30-day 'salf: notice is
k. ;l not merely as allowing the borrower tq make goo_d_ his liability, byt
il . ing for intending purchasers to make sufflcle_nt enquiries as a person of
_dmgence and ordinary prudence would do while buying any 1mmovabl_e
= ity The purport of Rule 8(6) cannot be extended to such an extent that it

Payment of les the liability of the purchaser to undertake due diligence and to

i 11
YL on the ground thy g ¢ w: the title to the property.
€ it was, i.e., as is Wheng i

i da
auction of secured prope Y
purchaser to verify,

|
It was opined

@ o protect the purchaser, there also seem to be some that uphold
“We aptly point our that the 'Caveqr Doctrine’ g

PPlies When congyine Sille The reasoning in these judgments is conflicting and what is curioy
o of i
Auction Sale s printed an bl

d published and Would-be purchg | hus arisen despite account being taken of the other Judgments. With due
distinctly 1o0ld 10 satisfy themselves of the hature of the Properiy har i

ileration being given to the aims and objectives of the SARFAESI act, there
1 8 - - 3 . P g . n.

purchase and on purchage, if any encumbrance i Jound, the £ {5 arise @ harmonious jurisprudence on this legal questio

applies, in our considered opinion ™ .,

|
In contrast a diferent approach is seen in R, Shanmugachandygy, v. The Gl
Manager', where it was held: R

the
8 is

“The obligation of
issued under Rule

Clause (f) under the proviso to Rule 8(6)*

Instead of rule § ©) (0, it is possible to trace the obligation to dislie
encumbrance in rule § {6) (a) which reads:

“(a) the description of the immovable

property 1o be sold, inclucing
details of the en,

A 9
cumbrances known to the secured creditor;”

Here, the duty of disclosure on the creditor is reduced to things know to the
creditor. Thus the intended protection of interests of purchaser contemplated

*ai Logistic v. The Authorized
“Ibid,

2013) 3 Mad Ly 885,

°N. Suresh v, The Indian Bank, (2013) 3 Mad 1J 884, para 25,

dran (Deceased) v, The Chief Manager, W.P. No. 21364 of 2011, deriil
on 12 September, 2012 by Madras High

z S Sanmugachandran {Decease
Court, |
*Ibid. at para, 23,
’ Security Interest (Enforcement) Rules, 2002, r, 8(6)(D.

Officer, (2010) 7 Mad LI 353 ag para. 5.

d) v. The Chief Manuger, W.P. No. 21364 of 2011, before
a8 High Court decided on 12 September, 2012, para. 24.
- af para. 25,
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Seminar
Proof of Legitimacy

Concept of ‘Conclusive Proop*

: V At Of (1)

re i ¢ P 1 . y

law misleadingly expressed in presumptive form.
"'.I" Isve a

. usive Proof in S.112

|\~ ndian Evidence Act, 1872, provides-
e

. ) a valid
that any person was born during the C'(;,n'tmx::t::u:‘cfi .
‘e fact , her and any man, or within -
: een his mother s nmarried, shall be
ﬂjmage beat}tver its dissolution, the mother remaining unmarr
. s
wighty aay.

- less it can be
lusive proof that he is the legmmafa;a::‘);f:::::gn‘;af; other at any
I 5 ]
€ 1n upholding public policy and public :i::wn that the parties tobthe ?‘:r ':::eg:_ -
rather than in upholding the truth of the fact in question, Therefore, i su s‘me when he could have been beg
a provision of law is made prescribing the conclusive Presumption of g,
matter of the public policy,

i i iri ind s. 112, once the validity
S Aecoeding to the legislative intention and spirit behin

; itimacy of
e . ved, then there is a strong presumption aboult thselerilb uttedyby
Al marriage 1s pro {hat wedlock. The presumption can only o7 oA
fiiden bom fron; ing and conclusive evidence. The pl'esumpnot’i‘n doubt. It
Won, clear, satlsb)“1 gce of probabilities or any circumstance crea gt g
o cod oy mete bz le of law that odiosa et inhonesta non .lr)unthe =
v -settled hing odious o dishonoarable will be presumed S
pr r'\‘mendasl(:rlr?g;lr;ggainst' vice and immorality. In a CI:;ltlsls‘?}?a\f: achss” to
jlbe law pre it f a child whose pare : ;
5 s the legitimacy o . . lity and public
e rative (0 pretite ed on the presumption of public mora
“each other. s. 112 is based o
palicy.”

S.4, Indian Evidence Act, 1872, defines ‘conclusive proof’

as-
“When one Jact is decigreq

Xistence of the presumed fact myg; be drin
evidence is nadmissibje,

Conclusive Proof and the Best Evidence Rule

The ‘Best Evidence RuJe’ ig a principle of the Layw of Evidence which states
no evidence ig admissible unless jt is "the best that the

allow", The principle was for the fi
Hopkins in 1700. Thereafter.

that

[ ]
nature of the cage wil]

In the present day, it is not true that the begt evidence must o
though its hon-production may be a matter of comme

T even may be given,
that which is produced. Now, ajj kinds

Nt or affect the weight yf
of evidence gre admissible,

Rules of Evidence or of Substantive

‘AIR 1962 SC 1052.
"Sham Lal v. Sanjeev Kumar, (2009) 12 SCC 454.



Nature and Operation of Presumptions*

Aanch,
“Man can lie, byt o :
_ . bu circumstances dop 'y »

What s a Presumption?

dl

certain facts are tak, i e
en to be in exist '
ence even when there ; LT
ere 18 no com
plete pr

presum tiOﬂ iS i 01
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_ - an of stolen goods soon after theft, is either the thief or has received the
kn-'Win g them to be stolen, unless he can account for his possession.

Lymption of Law
. pption of law is that inference which the law itself provides for. In case
Jresumptions, the courts of law have to mandatorily raise a presumption
) a presumption which is raised shall be considered to be proved unless
it is said to be disproved. In other words, these presumptions are those

il T » L0ese
Shich the courts have no discretion to infer a situation in any other way other
U thut which the law provides for. It is like a command of the legislature to the
Wit 1 raise a presumption which the court is under an obligation to follow.

words used in these presumptions are “shall presume”, Whenever it is
.l by the Evidence Act that the Court “shall presume” a fact, it shall regard

fact as proved, unless and until it is disproved.” These presumptions where
¢ woirds “shall presume” are used are mandatory presumptions. For example:
= the question is whether a person has caused the dowry death of a woman

Wl it is shown that soon before her death such a woman has been subjected by
1 person to cruelty or harassment for, or in connection with, any demand for
: the court shall presume that such person had caused the dowry death.’

similarity between mandatory and discretionary presumptions is that both

rebuttable.

s Mianik Lodh v. State of Assam’it was stated that:

“There is, indeed, a difference between the expressions "may presume”, on

the one hand, and "shall presume" or “it shall be presumed"”, on the other.

When the legisiature uses the expression "may presume", such presumption
is called a natural presumption or presumption of fact, which a Court is
entitled to raise if the facts of a given case so require. However, when the
statute uses the expression "shall presume" or "it shall be presumed", such
a presumption is a presumption of law as distinguished from the

presumption of fact.”

Conclusive Proof
When one fact is declared by the Evidence Act to be conclusive proof of
wiiother, the Court shall, on proof of the one fact, regard the other as proved, and

s1all not allow evidence to be given for the purpose of disproving it.° Conclusive

proof is also known as conclusive evidence. The law provides certain facts with

#n artificial probative effect and no evidence which will oppose that effect is

bid.

“Ibid, 5. 113B.

2007 (3) GLT 207.

Indian Evidence Act, 1872, 5. 4.
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precluded.

Presumption and Burden of Proof

Generally, whoever desires any court to give a
of facts which he asserts, must prove that th
certain facts are presumed to be in existence
favour they are presumed to exi
respect to it. This is an €xception to the general rule of
However, this presumption applies only at the beginning. The other p
to provide proof that disproves the presumption,
Justice Venkataramiah,
Transport v. State of UP:

Judgment dependen; on g
ose facts exjst.’ Howeyey
by the court, the Party iy .

g)f SC observed the following, in the cage of

party on whom lies the duty of going forward With evidence op the
presumed and when thay party

has produced evidence Jairly and reason
tending 1o show thay the real fact is not as pres
Presumption is over

Presumption of Legitimacy:

been born during the continuance of a vaiid
arriage or if the marriage wasg dissolved, within 280. days after is
dissolution, the mother remaining unmarried.

b. The parties to the marriage should have hagd access

to each other at any
time when the child could have been begotten.

—_—

"Ibid, 5. 101.

“AIR 1986 5C1099, 1986 SCR (1) 939,
“Indian Evidence Act, 1872, 5. 112,
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Conclusive Proof of Legitimacy: Effect

Recognition of DNA Tests as Rep of Judiciuj

rieve*
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The Supreme Court heid that in case of di
of fact and scientific proof, the reliance

The Court recognized th )
at the rea] i
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the man. The bench held that imposition of fai
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| usive scientific proof to the contrary would amount to denial of truth.
=it distinguished all previous judgments, referring to the fact that in this
= lir case, DNA test had already been conducted and was with the
" lilge and consent of the parties.

1 judgments, though distinguished from this cage, interpreted and applied
2 srictly- The Court, in the Venkateswarlu case” held that the conclusive
syrption of law can only be displaced by proof of non-access of the parties to
& marriage, when under ordinary circumstances the husband would have been
i fiher of the child. The Court further held that access and non-access connote
L evistence or the non-existence of opportunities for marital intercourse. The
bl f non-access must be clear and satisfactory.

e court previously restricted to non-access the rebuttal of presumption under s.
|2 rhe court refused to entertain other rebuttals to the same, viz., that the wife

s nvolved in an extra-marital affair,* that the husband had a vasectomy

Wertion, due to lack of adequate proof that the same was successful,’or that the
Wiehand was suffering from a serious illness®.

i recognition of DNA tests as a valid rebuttal to the presumption of legitimaC{
st o bold step by the judiciary. 1t reflected the suggestions made under the 185"
'l .w Commission report, which sought to add impotency, blood tests and DNA
Jesiing as additional reprieves to non-access’.

The 185™ Law Commission report also sought to establish certain standards. The
';imposed change also mandated that in case of impotency, blood tests or DNA
festing, two tests must be conducted resulting in identical verdicts®. These
wandards ensure that the social motive as well as principles of justice are
peotected. However, due to the nature, facts and circumstances of the case, no
sifeguards or standards were enunciated by the court. The court merely stated
st in case of a conflict between a conclusive proof envisaged under law and a
proof based on scientific advancement accepted by the world community to be

torrect, the latter must prevail over the former”.

This provides for rampant use of scientific proof to rebut the presumption under
faw envisaged under s. 112. This erodes the social motive and detrimentally

rifects the innocent party in these cases 1.e. the child.
|

Venkateswarlu v. Venkatanarayana, AIR 1954 SC 176,
:G.R. Sane v. D.§. Sonavane& Co., AIR 1946 Bom 110,

Chandramathi vs. PazhettiBalam, AIR 1982 Ker 68; Also, Chirutha Kutty v. Subramaniam,
3 AIR 1987 Ker 5.
JNarermfrr,z v. Ram Gobind, ILR 29 Cal. 114 (PC).

Law Commission of India, 185th Report on Review of the Indian Evidence Act, 1872 (March,
: 2003) at pp. 518.

1bid at pp. 519.
* Nandlal Wasudeo Badwaik v. Lata Nandlal Badwaik (2014) 2 SCC 576.
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Presumption of Legitimacy of Birth: American Schggjef pennsylvania Model

L ding to this m(;dtil regard(llessth of the husband11 successfully rebutting the
. - . ] 3 - on one of the grounds, the court may still exclude DNA evidence of
The presumption of legitimacy holds that a child born during a marriags i 8 I under the docgtrinc of paternity by e);toppel. Paternity by estoppel is
l?gal_ issue of both spouses. This presumption was a fundamental principle gf m}mm the doctrine of equitable estoppel. Equitable estoppel bars a person
_lznghsh ALY law that could be rebutte_d OHIY_bY PFOO_f of the husbumds L iniude a misrepresentation from denying the truth of that statement if doing
1En1?otence, Stcrlllt){, Or non-access to the'w1fc. Indlap law in s. 112 of Ing .h-'-; -'u Id harm another person who relied on the representation to his detriment.
bwdt_ance Act pro_\fldes for a rebuttal of this pr-esumpuon only where non- peapie B diiference is that under paternity estoppel, as opposed to equitable estoppel,
at a time when child could have been begotten is proved. & v innocent person is estopped. This model is well represented in the case
\scovich V. Miscovich,*decided by the Superior Court of Pennsylvania in
8" 'The child who relies on the representation made is protected from being
el The representation to the world that he is the father, and the
slopment of an emotional relationship between father and daughter, are the

Slances that are sought to be protected.

-Solaiappan Odayippm

1
A

The social benefits served by this presumption were manifold. It protecisd he
legitimacy of children, which in turn entitled them to financial suppe 1
inheritance rights, and filiation cbligations of their parents. It prevented clijldsss
from becoming wards of the state so that neither king, nor church, nor iz
was forced to provide for them. It prevented a third-party putative fathes from
insinuating himself onto an intact family by claiming to have sired the child, ;

thus helped to maintain the stability of the family. The presumption also served
the judicial system by allowing courts to cut off debates between irate paresis
about the biological origins of their children at a time when doubts about a chih'l'i.,
genetic origins were more a matter of suspicion than science.

he Massachusetts Model

Wnllke in the Pennsylvania model where fatherhood serves a socio-legal
Beiruct, in Massachusetts, it is strictly a matter of biology. The principle of
guality between father and mother is also an integral part of the approach
indetiaken in this model. As held in K. B. v. D. B.* "A married man should have
I;iuty to support a child born to his wife during their marriage but fathered by
Woller man, any more than a wife should have a duty to support a child
Wthered by her husband during their marriage but born of another woman."”
Pt inodel rejects parental estoppel on the ground that severance of a parent-
sl relationship upon which a child had relied as a source of identification,
and social and financial support could not satisfy the detrimental reliance

saui-ement.®

Presumptions, are legal constructs that serve values other than determining e
truth of a particular matter. However this principle arose in a period when scienge
wasn’t equipped enough to arrive at the truth.

Considering the developments in science, such as DNA testing, that muke
possible the detection of truth, there now exists a tension between legal truth and
scientific truth. It is possible that in one case, a judge may both grant the hushand
a divorce on the ground of the wife's adultery and also, relying o the
presumption that all children born during a marriage are the legitimate issue 0F
that marriage, order the same husband to pay support for the child conceiveq i i’
result of the adultery. As a consequence, the conflict between scientific truts and

legal truth has become very disturbing.”

The approach undertaken in other jurisdictions may also be informative cf the
one that must be undertaken in India. In this regard, USA has three typss of

approaches taken by its states.

i

Wecoase husbands had voluntarily assumed the role of the father to illegitimate
thildeen born to their spouses, it seeks to protect the interest of the husband. The
Jun favoured this policy because it encouraged husbands to assume fathering
“Wiponsibilities of their step children, if only temporarily, unlike the former
“policy, which discouraged husbands from assuming such obligations for fear of
roming permanently financially obligated for child support.

Slder this approach, the role of the court is to find the truth, even if the truth
i because it is inconvenient or disruptive of the status quo.

* Presentation made on 9 September 2014 as a part of Seminar on “Conclusive Pral 98
Legitimacy” held at LL.S Law College.

*IVBS.L,LLEB. B8 A 2d 726

Iy: , . . ; o L R (Pa. Super. Ct. 1997).

Dﬁlgn(; (?(')(galzl’?ll’ Why Truth is Not a Defense in Paternity Actions” 10 Tex. J. Women “10 N. E. 24 725, 730 (Mass. App. Ct. 1994).

Yoid 7 ALY I fie . Kaplan, “Why Truth is Not a Defense in Paternity Actions” 10 Tex. J. Women & L.
id., at 72. - (2000) at 77.

Wit at 78,
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The New York Model

The New York model reconciles the other
DNA tests and will apply or not apply t
cstoppels doctrine based on whether suc

bemments and Criticism: Supreme Court in Nandlal

L] i #
10 models. T wil s o . Wasudeo Badwaik v. Lata Nandlal Badwaik
he presumption of [egitim;;r_-' j _.-':' :

h information will asgj

,. -Namit Oberoy'
ivi lution that the best int f th % he e

arrtving at a resolution that serves the best interests or the child.” §; . . ion?

where there is no other biological father possible and there ig aS :l: ; dentification of purpose of the presumption _
development of a father-daughter relationship, the DNA test wi not be 4ilias L mriions may be made or required to I_Je made }?y law for vaqous‘ purposes,
I e . . R e venience and fairness in administration of e\_fldence_:,_balancmg burfien of
<gal POSlIvists RO d 1sapprove Of. the best inier eS8 model baggis B s of proof” according to circumstantial positions of the parties, as
substitutes subjective, sentimental analysis for the certainties that inure friym b gl and "onus ol p f public policy and morality and furtherance of social
rule of law.® The proper role of the courts is to state clearly the Jegy] rules gt 44 preservation of p RRAICY]

conduct and consequences so that people can knowi I

ngly conform their ey
-mtferest-of-the-childn_n Liained. For instance, where under s. 114° of the Indian Evidence Act,
the issue. g I;T:oi’ certain facts ispresumedby the Court, those presumptions are largely
Concluding remarks 1o ensure efficacions administration of justice. The ]anguage30f thﬁ
k. i, too, reinforces that idea. On the other hand, for instance, s. 113B” whic
Lata Nandlal Badwaik cunniy b - S for, “Presumption as to dowry death”, is strongly worded, providing for
hpolls on }elxccl;)unt (;)f the {il o -I'l presumption”. S, 113B is a clear reflection of the social policy which
mingly might be said to follow the E o

ere there isgevidence to the c: . i 1= foundation, i.e. deterrence.

t has also held that, given the
the negative consequences ass
prevented anyway. It is this fy
ding the way it did in this case It If
the approach if the results of tae NA

wlives.! Depending on whether the language of the law providing for

) ‘ : i islati i ay be
to and comply with such legal requirements. A best Simptions is conservative or liberal in nature, legislative policy may

leaves everyone in doubt until the judge decides on

The case of Nandlal Wasudeo Badwaik V.
completely fitted under any of these sc
circumstances of the case, Although it see
Massachusetts Model when it holds that wh
the presumption must yield to the proof, i
existence of DNA results before the case,
with bastardisation couldn’t have been

scenario that was integral in the court deci
be interesting to see what might have been
test weren’t already out.

i, ¢ presumption of legitimacy of birth, containc?d ins. 112% 'is one of the latter
W0 ihe law accords ‘conclusive proof’ to legit1lmacy of a child unless a case of
fitircess of opportunities can be made out. It is notewor.tllly that _the only way
ieicribed by the section to rebut this presumption of legltlrr.lacy is by proving
it thie husband and wife “had no access to each other at any time when_ hc.a could
Wi heen begotten”. Not only is this plea of “non-access™ outright difficult to
pive, it imposes the burden of proving a negative fact, or abse_:nce of a fact, on
pﬂtitioner-respondent (husband), which may be argued as quite outrageous.

(ks I4) 2 5CC 576. The Presentation was made on 9 September 2014 as a part of Seminar on

uclusive Proof of Legitimacy™ held at LL.S Law College.
MV P S, LB,
Wi Lal v, Sanjeev Kumar (2009) 12 SCC 454,

iin Evidence Act, 1872, 5. 114,

J L:; Pl:iezl:mip;on as to dowry death.- When the question is whether a persc;ln ha;
\imitted the dowry death of a women and it is shown that soon before he-r deat suc,
\Wainan had been subjected by such person to cruelty or harassment for, or in cc;lnn;c.t;:on
Wi, any demand for dowry; the court shall presume that such person had caused the dowry
Ll .
{:ﬁl. Birth during marriage, conclusive proof of legitimacly - The fact that any perso:i;:::
! Wirtn during the continuance of a valid marriage befween his mothe_r land any ma'n;iorhalt B
P NS e S S . W0 hundred and eighty days after its dissolution, the mother remaining unmarried, sh bl
*Diane §. Kaplan, “Why Truth is Not a Defense in Paternity Actions” 10 Tex. J. Womes & & SWiclusive proof that he is the legitimate son of that man, unless it can be shown that

69 (2000) at 77. :

, Wlties to the marriage had no access to each other at any time when he could have been
(2014) 2 5CC 576, Flosten,”
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Would the difficulty of proving such evidence lead to concealmen, of
Probably. But is preservation of truth even the necessary intended ide;;
112? Probably not. It is wrong to assume that presumptions can
procedural means to justice, and thus may only be limited tq atie ""Iﬁ
discovery of right and wrong. Conclusive presumptions are rather i
they are essentially not rules of evidence as no evidence to repy
admissible. They are rules of substantive law misleadingly expres
presumptive form.’ :

. above concluding paragraph of the judgment, the_ learned judge
‘ gishes the factual scenario from earlier cases on the basis that since DNA
i peen held to be scientifically accurate, and some_how tl_-le DNA Test
-- » is on record, it must be upheld. In the author’s mind, this inference is
= ated since what the Court had earlier opined must be construed to mean
& . though the scientific accuracy of DNA tests is unquestionable, it “is not
Sl 1o escape from the conclusiveness of s. 112 of the Act”. It is absurd that
L idence, which could have been excluded by the Com:t 1nstea.d of ordeqng
| rties to conduct DNA tests twice, became the founding basis of granting

Senance.
& of “eminent need” in summary proceedings

piroceedings, as in this case, were initiated by invoking s. 125 of the Cr.P.C.
re to be summarily decided by the Court. DN% tests cannot be ordered as
wer of course, and must satisfy “eminent need”.” It may be argued that the
L which had already failed to preserve the presumption in s. 112, must not
\ave passed directions for DNA tests in a summary proceeding under s. 125
e Cr.P.C., since the nature of these proceedings do not prima facie
kesitate the “eminent need” for subjecting parties to DNA profiling.

The Division Bench reasoned the judgment on the idea that there is ng nsed for
presumption when truth can be ascertained scientifically and accurately, und i
in circumstances where truth somehow has been ascertained, “cinciie
presumptions” imposed by law are rendered obsolete ideas. It must be reitira
that determination of the truth may not be the ultimate object of the col i
Justice may in fact lie in upholding public policy and public morality ratfier th
in upholding the truth of the fact in question. In the author’s mind, the leg " ,
intent of s. 112- which is protection of the child from bastardization and e
stigma, even at the cost of erosion of truth- has been rmis-apprecized |
unprioritized. '

9
Departure from precedents on shaky grounds? weuver, it is noteworthy that whether the wife objects or consents to DNA
% of the father, must be no factor in influencing the admission or exclusion of

evidence.

In the process of pronouncing the judgment, the Court distinguished the fi¢
the case from all previous judicial precedents, on the ground that the DNA T
had already been conducted, twice, and the results were now in the
domain. In the court’s words:-

“...As regards the authority of this Court in the case of Kamti Devi (§
this Court on appreciation of evidence came to the conclusion
husband had no opportunity whatsoever to have liaison with the wife
was no DNA test held in the case. In the said background i.e. non- cooessdl
the husband with the wife, this Court held that the result of DNA tes: 'y o
enough fo escape from the conclusiveness of Section 112 of the Act” The
Judgment has to be understood in the factual scenario of the said cose The
said judgment has not held that DNA test is to be ignored. In feit, i
Court has taken note of the fact that DNA test is scientifically accursie Wi

hasten to add that in none of the cases referred to above, this Courl
confronted with a situation in which DNA test report, in fact, was avouliie
and was in conflict with the presumption of conclusive proof of legilimies
of the child under Section 112 of the Evidence Act. In view of what we i
observed above, these judgments in no way advance the case if WS
respondents”® (Emphasis supplied)

b Ulide of Criminal Procedure, 1973.
S80I Prasad Jena v, Orissa State Commission for Women, (2010) 8 SCC 633.

“Izhar Ahmad Khan v. Union of India, AIR 1962 SC 1052.
SNandlal Wasudeo Badwaik v. Lata Nandlal Badwaik (2014) 2 SCC 576.
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tertainment, sports, politics, etc. Fictional characters, on
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T Thomas® impliedly distinguished between the drawings made using the
‘curtoon character and the actual cartoon character. The Court held that the

de using the character would vest with the

‘copyright over the drawings ma
publishing house as an artistic work, while the copyright over the actual character
remains with Mr. Thomas. This ruling addressed the issue of copyright

A; per the Indian sc

§[19301 45 F.ad 119, 121 (2nd Cir).
’11954] 216 F.2d 945 (9th Cir.).
AIR 1989 Ker 49.
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-ownership on character and
T ! paved the w
pertaining to copyright-ability ofacharacteray for legal developmg-m :

Ly to internet service, films and television indicates that the current
Legal Developments in Indig

. _iic has been exposed to the movies, TV series, games, online books,
o onally, today’s youth also has a greater power of purchasing as they
4§ to money. All these factors have put a spotlight on character
. dising and its viable options to be introduced in the market.

sing and merchandising industry is fundamentally transforming the
sieliip between TV, movie characters, fictional characters, on the one hand
+- viewers on the other. It is proving to be an emerging trend in the newly
market and stakeholders like Indian production houses, individual
Lers. celebrities, cartoonists, magazines, newspaper houses etc. can
iz on this development with the consumers forming the major chunk of
- :nt demographic. This will attract huge investment from both domestic as
| . international investors in a market which has been known as a market
b low risk and high returns.

48

1
i

over, from a legal standpoint, there is a dire need to put in place a robust
sework for regulating the sale of character merchandise. This presentation
Moy an endeavor to provide certain recommendations for infusing character
lechindising in the Indian market.

wornmendations

toncept of character merchandising is riddled with legal complications
wine to the lack of application and vagueness of the relevant legal framework in
. Therefore, it is strongly recommended that the law of character

Although there is g stro chandising must be codified in India.

ng support extended
the co by _ _ _
Indianmrff tkOf character merchandising, Iyzing fharcter merchandising delves more into the Copyright Act, 1957 and hence it
Charactern: et; to reap benefits from 1 Bou'd be amended to expressly bring fictional and real characters under the
crehandising. , murview of Copyright protection. It should also incorporate specific facets of a
U“tapped Resources haructer’s personality (voice, image, appearance, tag .lines, actions, ma:n.nerisms,
I, safeguarding them. Bearing in mind the evolving market conditions, the

gadzmark law and Industrial design law should also be amended accordingly.

Wicther or not a particular character is delineated enough to receive copyright
\aruiection depends upon the facts and circumstances of each case. If there arises
iy ambiguity in the legislation, the authorities laid down by several Courts on
‘iz issue can be relied upon.

‘Conclusion

]"_n:sently, the Indian market is at a very nascent stage for the sale of _character
merchandise. Keeping this in mind, there is a great potential for growth if the l‘aw
it the subject is properly laid down by the respective authorities after extensive
Hlliberation,

°(2003) 2 Bom CR 655
°CS (08 '
5 (0S) No. 3032 of 2011,
ﬂIS.‘S (08) No. 893 of 2002,

ncewaterhouse Coopers, R : Indi
i Industrg, o re » NEPOTL: India Entertainmeny and Media Outipok :
index.jhtmj (last visite‘)i ﬁvazlable 15, 2000 e i

n March 15, 2015), WW.pwe.in/findia-entertainment-media-outiools




Joint Ventures in Indig*

A Joint V P
o rtios co in;:;‘:t éli;’) H(liay be described as an arrangement Pahjy, 0
L order to run a busi : where;
objective. It ¢ A business for achievi Y o
an be of two types: (i) Equity-based andv l(rllg 'écommun- -

3 OntraCE, T s l...

They are further classifi
assified into i
Incorporated incorporated and uni
develop an ex{:iisnare formed when parties incorpol;::: c;orp
Vs are essential lg col‘pgrate entity with investment in thnew COTDUSIE eat
based on contra ty business relationships between ar{:' same. Unifonm
IV would be an (‘:ass executed between such parties AIE' exles which g
. SOClatlon Of er > ‘ ' MP]e Of o al
usually in th persons’ or ‘body of indivi e ;
Parm;ship (LEP§(}r{,“ of Company IV, Pm'gnersllﬁgw}c‘l;lals - IVS ire g
the JV formed depe’ng; Co-operation agreements. The law Wllillfnlued
’ on i : ich <Ea.
venture Agreement (JVA). its final form, generally mention:{]; ?ﬂi:iﬂ_.

orated jf;qm;_ 1

The main advanta
. 3 ge of entering i i
with a single objective in mi g into a JV is flexibili i
jectiv ity. Part: i
other fields. e in mind, but over a period of time the;erilga} ey
’ iversify i
L] .1 f

Purpose of Joint Venture

a. Leveraging resou .
rces: Bringing t
probabl : g together the .
know]egg;hzbﬁnihpurpom of making a JV 'rl‘elfgul?:;] of both parties
, e existing | - party wou'd
fi ) g local ma uid haw
. Srl?;}i r(:lg}tifh?b "T'OUId bring its pool of resgll:zezondmons, and the other nume.
’ iabilities: Another im ) F
among th : portant purpose is - o
partiegb e paruf':s, the share of liability to be ) the sharing of liaklities
¢. Busi EIEg decided by the JTVA incurred by the respsctive
. iness Diversification: Entering i wetive:
: ferin,

party. The parti - Entering into 2 IV rend
parties on their own accord may diversi;ly i:fo T)dtl\;:?tfgg;ds v
ield.

JV Transaction

a. Memorandum of U
nderstanding: This i
document nding: This is also kno =
- itlaI)trs ntli;);vg tl::: b;lef outline of the JV anﬁlsf tthh: t:;;l sheet. This
. g ' be bindin . parties’ inteni
) g or otherwise mteni
b. Therva: torts of the JV will also be laid oy be stated. A prinSe
o e N .
. ) govemns the inter-se ri
will mentio . inter-se rights amon
funding, brarflldtil:lelr t1'1,‘;hts and future obligations ingi::;:]r; Sh?r cholders, g
g etc. of the JV. Final terms of the JV resergedmar{:geme':
’ matters su

#
This presentation
was
Law College. made on 12 January, 2015 at a session of the Corporate La
oral w Cell of IL3

E]
IV.BS.L,LLB.

Sfirprises, the J
eierprises on an 2
s rate and share O
“Wlary, bonus efc. i
wed @ 40%. fu
soasidered as AOT and rate of taxatn

oirment ©
| This i8

et explicitly
L thc JVA,
.. Furthet,

ili gence:
L entation

RS

i . the parties.
Resolution of De

i issues

yeaptions may be

muapore, eic. T

%ok been discussed
S @ 30% & DDT of 15% is levied on
v and foreign

rm’s length basis.

V. B. Rangaraj. v. V.
" Union of India v. AZ

£ KMP or capita
the most import

|etween partners

it should also not be agains

This investigates the 8
and Warranties:

_ centations made
" ot each other ab
o Compete / Non-
b sach other an

demnity: The parti
Jespect tO losses as

| ritation of Liabi
Gyreholders’ Agreement: This agree

{licient means to seek

| {ilia, taxation of i
Beiple of taxation
lich has been receiv
.me which has been receiv
jps: may be some advanta

\ereement (DTAA) with the other couniry,
ax treaties overrid
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1 struciure, dispute resolution, etc. will also
ant document in an entire TV transaction. A
and does not bind the company unless its terms are
iation'. Hence, it 18 important to
liability of each of the entities

t the provisions of the Indian

in the Articles of AssocC
to precisely state the

tatus and true position of the parties.
cally ensures. that all the

This clause hasi
also seek 1o

by the parties t0 each are true. They

out past encumbrances.
Solicit: Parties undertake
d shall also not procure pe

that they shall not compete
rsonnel from each other’s

es may also undertake t0 indemnify each other with

specified in 2 IVA.
lity: The parties seek to limit their iabilities.
ment decides the shareholding pattern

adlock: Parties resort O Arbitration, as it is faster and more

dispute resolution.

ncome is governed by Income-Tax Act, 1961. Ttis a general

that Indian Residents are taxable in India on the income
ed world-wide, but Non-residents are taxed on only the
ed or deemed to be received or to arise in India.
into JVs with Indian entities as iax

India has 2 Double Tax Avoidance

viz. Mauritius, Cayman Islands,

e the tax laws of a country, @ rinciple which

Case.” Corporate tax
In JVs with foreign
dered associated
0% of both the
s. Any interest,

ges of entering
claimed by a country if

Azadi Bachao Andolan
foreign companies.
shareholders shall be consi
For partnership and LLP’s 3
f profit is exempt from tax in hands of partner

s taxable. If the IV has a branch office in India,-then it shall be
nincorporated JV are not structured properly, then they will be
ion can be as high as A0%.

in detail in the

B. Gopalkrishnan. (73 Comp Cas 201 SC 1992).

adi Bachao Andolan (2004) 10 SCC 1.
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Intellectual Property

. . ance in Indian Proper w i
}'11[‘ his is.one of the fundamenta} considerations i aJv 4 -Ft perform . ty iwiany tts

. 3 #
as to be deterl;mr;)ed befo_rehand. Also intellecty prog:::yown Anomalous Proviso
0 De considered. Transfer of [p and iig postp ?esrn“ﬂ-" T -Anand Saraf*
TEI g

Wocirine of part performance lays down a remedy for defense for the
eree, if he, after entering into a contract, performs his part or does any act in
. r;.e of the contract and the other party (transferor) drags his feet. s, 33A
wovides this doctrine was added to the Transfer of Property Act by an
bdmen of 1929. Ii is an Indian adaptation of the English equitable principle
COMmbjmai performance as explained in Maddison v. Alderson,' and first applied in

. 8 hrough Mohomed Musa v. Ashok Kumar Ganguli’ The section (53A) is
aviilable as a defense to a transferee, and not as conferring a right on the

g0l which the transferee can claim a right against the subsequent lessee.’

jrding to this doctrine, where a person has taken possession of immovable
geity on the basis of a contract of sale, and he has either performed or is
i to perform his part of the contract, then he would not be ejected from the
gperty on the ground that sale was unregistered and legal title has not been
Bnsferred to him.* For example, A contracts with B to sell his flat for an armount
d accepts an advance from B towards the sale and hands over the possession of
id flat to B. While B was paying the amount in installment to A in
Mithe-ance of the contract, as the sale deed was unregistered, A decided to sell
he flat to C in for the increased price. B can take the defense of s, 53A against
e forthcoming dispossession. The text of the section reads as:

. _ Imperative that the Permiss; H@Iﬂ% 4
which India (CCI) is taken, However, there are g on of ¢
1Ct are exempted under the Act. $0 some

Exit or Termination from a Jv

53A. Part performance — Where any person contracts to transfer for
consideration any immoveable property by writing signed by him or on his
behalf from which the terms necessary to constitute the transfer can be
ascertained with reasonable certainty,

and the transferee has, in part performance of the contract, taken
possession of the property or any part thereof, or the transferee, being

already in possession, continues in possession in part performance of the
contract and has done some act in furtherance of the contract;

i

* “this presentation was made duting a combined lecture for students of property law of 11

:Ir LLB.

11883) 8 App. Cas, 467.

| 1914) 42 Cal. 801: 42 [.A.1.

: Delhi Motors Co, v. U.A. Basurkar, AIR 1968 5.C. 794,
The Competition Act, 2002, 5. . p

. G. P. Tripathi, The Transfer of Property Act 226 (Central Law Publication, Allahabad,
Fifteenth Edition, 2005
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and the trans
contract, the eree }?as performed or s willi
» en, notwithstanding thar *f++ ¥ wzg 1o perform ;

transfer,
sfer, that the transfer has not been com ere there is an

WA
pleted in g, g gt

which the tr
. ansferee has ik,
o : en or contin 1 r
pressly provided by the terms of theu:jn;n Possession o,;‘rrr '
ract..,” 1 i

Essentials of Part Performance

The necess i
ary conditions® icati
for the application of this section ar
e:

a. That there i
5 a
contract to transfer for consideratig
Il any

b Tpmperty'
hat the contr
act 1s in wri .
¢. That the transfere nting and its terms are clear and prec
TeC1se,

y . .
B

when it comes to 8. 53A
‘ discuzsed

e mai
It part of the section. It reads

—

SOy
Omitted by Act 48 of 2001, 5. 10

&
S. G. Mahadik
) v. Devi ;
pp. 284006, ¢ Sahai, AIR 1982 SC 989, See also, Mulla T
) on Transfer of Propert
v Act

Transfer of Pro
ert
EAIR 1953 sC 5?)1 Y ACt, 1882, S. 53-'A, proviso,

nctive not

il 1”-165
nsreror to mak
o feree about the previous a

] =gbsequent transferee fulfills
and gets the benefit of the proviso. 1t is the first

b sferee who loses. And no ac
e viso makes the subsequent agreement valid.

it my opini
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o o bond fide subsequent transferee who had no notice of the transaction.
per s. 40° the first transferee would have to surrender

Pois would mean, as S i
& ion and the new transferee would acquire the title of the property. All
" 0 do s, establish his entitlement as per the main part of the section i.e.
: in part, or in whole, in part-performance of

OSSEssion of the property,
; n furtherance of the contract. And this would

and do some act i
asible title to the property; provided (1) he has paid

ement
d (ii) he has no notice of the earlier contract or of its part

q the indefe

L ieration for it; an

" :ance-m

s 10 be noted that if the first transferee is already in the possession of the

berly, this proviso will not have a chance to operate, because of the

: ice through possession of the first transferee. But, the first
f property even after the deed.

e may pot always be in possession 0
in possession. In fact people owning multiple

etimes 2 tenant may be

may not occupy them. And in this case it becomes easier for the
e another sale deed for profit, without informing the subsequent
greement or its part-performance thereof. Thus,

the condition of not knowing about the previous |

sract or its part performance
tion can be brought against the transferor as this

on, there are three solutions to this anomaly of the proviso:

3 of The Transfer of Property Act, 1882, that possession

a. By amending s.
uctive notice; and/or

by tenants shall also be considered as a constr
ision which provides for action against the

b. There should be a prov
y makes multiple sale deeds for his personal

transferor who knowingl
profit; or
¢. The proviso itself should be removed from s. 53A.

The Amendment of 2001
en notice of this anomaly. In 2001, The Registration Act, 1908

clude s. 17(1A) which provides: “The document containing

Legislation has tak
any immovable property for the

was amended to in

contracts to transfer for consideration of
purpose of s. 53-A of the Transfer of Property Act, 1882 shall be registered if

they have been executed on or after the commencement of the Registration and
Other Related Laws (Amendment) Act, 2001 and if such documents are not
registered on or dfter such commencement, then they shall have no effect for the
purpose of said Section 53.A.” This restricts the defense of part performance

*Transfer of Property Act, 1882,
®Dr, G.P, Tripathi, The Transfer of Property Act 246 (Central Law Publication, Allahabad,

Fificenth Edition, 2005).
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and the
refore the subsequent transferee of the un
re

thi 5
his amendment stil] can take the defense of 53
s.

not say anything about i
the liability of th
e fi
Conclusion e

.al Education Reforms for Enhancing Access to
e - Particularly for the Poor and Marginalized
Sections of the Society”
-Suransh Chaudhary’

Ictmn applies 4y o
Utomatical), . o
however, i o
gistered sale de';d .
A, AISO, the amg
nt U'ansferOr_

professional education has assumed considerable

Jication as an aspect of
1 of the society for administering the rule of law

|k

maxims of part perf .
as done :;flﬁ:qhugz g;ll(lt)o I;i Wl;)o seeks cqﬂityol;r:::tn ;z :]lﬁ:) . the follswjpa Wicance. and is the very sou
to the form, But when youv]e een done;, (jii) Equity looks {o ff]‘) Eq“iﬁ:f | Jeancratic country like India.
to be contrary to these maxi . ‘_’loseb_f at the application of the ey i challenge facing India's legal and judicial system is ensuring that
ms, since either transferees can suﬂz f TOVisn, it o an people, particularly the poor and the marginalized sections of the
' i India, are able to enjoy their constitutional and legislative rights to the

e and fair manner. This is certainly possible only
a have equal access to justice without any kind of
legal education should aim to prepare legal
e leadership role in meeting these

et oxtent possible in a fre
et w1 the individuals in Indi
mination. To this end,
\ecsionals who will play a decisiv

! _. It |i]ges.
Fimary Stage:

Due central proble
Sonznsus about exactly t
Jenrived and marginalize
e access to legal assi
Lancerns? Or is it justice in a substantive sens
Jeur! disputes and social problems?
justice issues will require expanding the pool of
port available for their work. Law schools and
tive role by inviting proposals and

Plotting a research agenda for educational reforms |

m in discussions about access 0 justice is a lack of clarity or
he problem. What should Indians, particularly the poor, I
d sections have access to? Is it justice in a procedural

stance and legal processes that can address law-related
e access to a just resolution of

Jisthancing research on access to
pucential researchers and the sup
funding organizations could play a more ac

providing grants.

Sicondary Stage: Exe
| .2gal education could play a more active role on access 1o justice issues, not only
by supporting research, but also by integrating those issues into curricular and
programmatic activities. Unlike medicine, which has well-developed courses,
.chools and concentrations devoted to public health, law does little to prepare
practitioners to address structural problems in the defivery of legal services and
the administration of justice. As a consequence, many students graduate without
an informed understanding of how the law affects those who cannot afford to

cuting an agenda for educational reforms

e Society of Indian Law
y Training) and

" Presentation at the First Law Student Conference. organized by (h
(Menon Institute of Legal Advocac

Firms (SILF) in association with MILAT
NLSIU, Bangalore on 21" and 22* February, 2015.

*IVBS.L,LLB.
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: "Path-breaking legal research
the law-school level: "Pat :
invoke it. Some of the most im ortant reforms in legal edyear; _ | reaking research a;td e T under.sto?d iy
. p g < | s v Lo le, to improve their access to justice. Access to

execution, for enhancing access to Justice; particularly for the marg;-'.-

& ia' eop : education
i ; stion of India’s poor peop’e t also access to edu ]
poor sections of the society are as follows: wpnat1on nly to dispute resolution bu

~ includes access not o ds and other human rights for the poor sections of
Reframing of the curriculum content: Relatively few law e 't'ul' meeting basic needs
specialized courses focusing on issues related to access 1o Justice; apg et
missing or marginal in the traditional core curriculum. Even legy) ethicy s
ia's diverse priorities
.« for the next generation of lawyers to addresielszilt:;oc::v:fritspfarmer&
d . . - : s aoder for ) B conomy to rep )
particularly to the poor and deprived sections of the society. Very few L et ort of its knowledge-based e : :l d sections of the society, law
OV lewl ol W #1pP0 dren minorities, poor and marginalize to address important
fico. chiic™ legal profession must guide students to lanning and
ool 20 dth;k)billy shared problems. Greater d1sc:ussrll(;.\ln,mgbit of logal
e iic an . within the scope a
i ] discussed above
ce-sharing s

Emphasis on problem solving, negotiations and transactional prq o~
se priorities.
jon is urgently needed to respond to these p .

balance out the traditional law schoo] curricular focus on litigation w
graduates to be equipped with a broad range of lawyering skills When they e

the profession. The practical and the ethical-social dimensions of Jau -

would be addressed holistically. This will enable them to solve the disomta
among the deprived sections of the society at the grass root level, without set
engaged in’ litigation, thereby enabling such Persons to not only seek gl %
justice, but also one which is simple and cost free,

Use of new technologies for learning: New communication technogies
through the Internet offer opportunities for law students, faculty and prac:jcins

lawyers to support the learning process. The Internet provides a wealih i

education deep concern, knowledge, and skills to provide access to all segme:its
of society; not only for those multi-national companies and individuals operating
in a global context, but alsg access to justice for the marginalized for whom tie
global marketplace brings few, if any, direct benefits,

Building a bridge to connect theory aspects with practical aspects through
means of Clinical Legal Education: Clinical legal education, grounded in tie
pedagogy of "learning by doing,” engages law students in community-based leg:!
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The Dispute of Soverelgnty over the Spratly and p
Islands: A -—
n Overwew o ely, the area encompasses one of the world’s most productive grounds
nercial fishing, yielding up 7.5 tons of fish per square kilometer.” Since
Namjy gy 4des, it has been accounted that the South China Sea contains around

e ) :
\wih of the total world catch. China predicts that the South China Sea holds

The Spratly Islands, known as ‘N i i
, ansha’ in China, ‘Kaja s 3
d yaan’® in the
Chied fishing and. oil and gas resources worth approximately one trillion

and ‘Truong Sa’ in Vietnam, form i

: a , 1 collectively a territor :

}sllands located in the South China sea, home to some Iggggyodlspuw -l

1sles, shoals, banks, atolls, cays, and reefs, The Parace]s kn SCattersd 1
:» know

Chi b * g i Kish
mese and ‘Hoang Sa’ in Vietnamese, are a Similar gI; &
Oup )

i
AN

L lee, the claimants are interested in the military advantage the islands provide
S region. While China’s security interests mostly centre on resisting any
“un-ion of Russia’s influence and protection from sea-based attacks, it is well
J that the Spratlys, owing to their strategic location, could be effectively
o 1 stop shipping in the South China Sea in the event of an armed conflici or
wtic deadlock.” The islands are seen as a potential security asset, inviting

“n uttention from direct and indirect actors.

recently,
Nature of the Dispute

The sovereignty over the i
\ 8¢ two islands groups has b
! : . een chall Y e
ates since past few centuries. While China, Taiwan and Vietna:;:1 g:dt 4
ntest ¢

for sovereignty over the Paracels, six states including Malaysia, Philipp; it sctors apc e CTais
> Ppines

Uhinu: People’s Republic of China claims the islands on historical claims of
e very and occupation. The Chinese case entails references dating back to 12®
beniury during the regime of the Sung dynasty®. The problem with the principally
loric case made by China is the question of whether proof of historic title
Wlitiates sovereignty, and hence acquisition of a territory that a state does not
. sercise control over, in status quo. The attribute of effective occupation and
aggression by China.! The island chains are bej Wernanent settlement is almost an essential in such claims, and China’s case does
. CIng scen as having subguyniia e L ’ .
gl . i ¢xhibit any such presence, making it inherently weak under international law.

Victnam: The legal grounds for Vietnam'’s claims to the islands groups, together
kith maps, historical papers and documents, have been set out in two white
papers issued in 1979 and 1982. Dates have been suggested during which it
fims to hold title, from the 14" century. A map in 1838, identifying the
Speatlys under a domestic Vietnamese name of Van Ly Truong Sa, has weakened
Weir claims since the location has been given incorrectly on the released map.
Thiir claims are also based the claims by right cession of the territory from a

Feench claim in the early 19% century.”

The island chajng 5
» spread over more than 410 000 square ki
i I e kil e}
surface, are estimated to hold over ten billion tons 01'Si oil and gilrftglsﬁgfl om
cuhie:

E‘Fnod and Agriculture Organization, “World Review of Fisheries and Aquaculture”, Part 1,
available ar: hitp:/fwww.fao.org/docrep/016/i2727e/i2727e01.pdf (last visited on March 15,

# 2015)
Presentation made in a speci . i .
’ pecial session ‘Reassessing G o loid,
. Nations Conference, 2014, & Ground Realities’ at Pune Model Uniied '-‘flmes Hardy, Krispen Atkinson et. al., “China goes all out with major island building project
| év B.SL,LLB. in Spratlys”, available at: htip://www. janes.com/article/39716/china-goes-all-out-with-
wynne Dyer, “Trouble brewing ; ; » . major-island-building-project-in-spratlys (last visited on March 15, 2015).
i /9pini0n/opinion/30273Sltroubie%b;EW?I?;f?ogl:m;'Sea ‘amuab-kf at: http/fwww.odt.co.u "Dr. Subhash Kapila, “Paracel and Spratly Islands: Conflict Resolution Impeded by China-
Ibid. ~china-sea (last visited on March 15, 2015), Analysis” Eurasia Review,, also available at: http:// www.eurasiareview.com/27062014-
paracel-spratly-islands-contflict-reselution-impeded-china-analysis (last visited on March 15,

- 2015)
‘Daniel J. Dzurek, The Spratly Islands Dispute: Who's on First? 102 IBRU (1996).
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Taiwan: Taiwan has been in occupat N
! pation of “Itu Aba”, the | i
Spra_tly group, since 1956, Thig control, uncontested for morei;gestz;;)s}and
yea

qualify as peaceful and

of iy

Philippines; Having stationed 595 marin i i

claims tol the- Spratlys are based onnaefiigélo‘f;f;u iifla;];:% the Philipiﬂﬂﬁﬁ.'
prqqlarpatlon mm 1956, by Thomag Cloma.® The first offic;iajand 2 furthey
Phl!lppmes came in 1971 in reaction to 4 violent exercise by Tai claing o
against a Philippine fishing vessel, the claim being asserted onyClg:x‘:ﬁnese i

exl_ensmn of a continenta] shelf, as that of Malaysia. Howeve
claimat a legally different position is that the reef i g . ¥
of the seabed'?, a5 opposed to the land
level in the case of Malaysia,

) ver, what puts il
el 1s a submarine featyre and pun
formations being permanently above yo

Chiang Mai

‘The Spratly Islands Dis i i

Polic ] y pute in the South China Sea: Probl s,

/i:?n ;cr:s; o n for Diplomatic Accomoda:ion”, available gi- http://www.stir;cs)one:)nrg

o J?)hnug OE? s/researchipdfs/cbl_napspratly.pdf (last visited on March 15, 2015). '

Sorcivin I”-m;:k’;r 8é g;i\;d G. Vgxc';lc.ck, Cooperative Monitoring for South Ching Disputes:

\ 7
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God’s Dry Country — Analyzing the Merits of Kerala’s
New Liquor Policy*
-Raghav Venkatesh'

‘.. coming fiscal year will mark the beginning of Kerala’s long walk towards
sihibition. Following in the footsteps of his predecessors both in India and
yund the world, the path chosen by Kerala Chief Minister Oommen Chandy is
aived with good intentions,

iis nascent stages, the policy entailed the foreclosure of all bars operating in
\ly. non-five star category, along with enforcing a dry-day norm on the first
glendar day of every month as well as on all Sundays. The initiative included
:;ﬁdually phasing out sale of liquor in the retail sector by winding up 10% of the
g isting Beverages Corporation (Bevco) outlets every fiscal year.

The Kerala High Court, having allowed 312 bars to continue functioning pending
fisposal of appeals, passed two orders removing 4-star and heritage
eatablishments from the purview of the policy, and directing the state to
(emporarily renew the licenses of 4-star establishments. The dry day norm on
‘Gunday was rolled back following the alarming 60% increase in retail purchase
on Saturdays. In a further relaxation of the original scheme following
‘:mployment and tourism concerns, non-five star liquor bars that had initially
ncen closed or which remain open on the strength of court orders would be
illowed to continue functioning as wine and beer parlours, subject to a strict
emphasis on hygiene and monitoring.
Almost inevitably with this kind of principalistic manoceuvre, criticism abounds
from various factions. The Church has traditionally stood for absolute prohibition
on religious grounds, whereas housewives in Kerala view liquor as a tool for the
perpetration of domestic violence and discord. As a result of the subsequent
| backpedalling on the policy, both parties are dissatisfied and have criticized the
watered down stand taken by the government. Especially considering the urgent
need on which the move was originally premised, with a report of the Alcohol
' and Drug Information Centre of Thiruvanthapuram stating that 44% of road
I accidents, 69% of crimes and 80% of divorce and domestic violence cases are
alcohol related, there are concerns that such a diluted approach may not
adequately address the identified harms. Even the Supreme Court, commenting
on the government’s decision to allow bars only in five-star hotels, recommended
r implementing a complete ban in the vein of the largely successful Gujarat model.

At the other end of the spectrum, hotel-owners, houseboat operators and other
stakeholders in Kerala’s Rs. 24,000 crore tourism industry gravely stress the
economic ramifications of stifling employment and revenuc in one of the state’s

* The presentation was made as delegate’s opening remark in the NSIT Mock Parliament
Delegate address on the 28" of March, 2014,
‘IVB.S.L.,LLB.
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most significant contributin i

. & sectors. It is also feared

tourists anfi adversely affect Kerala’s ability to host ing, th?t e b will g

other public events, wroational confe-gyegl
- |
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re neutral observers are apprehensive about the very idea of
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In broad te i

the we]farem;' }fSWf{t«'leCept that a government’s mandate extends to protecting

government’s i ciizens and promoting the public good, then the Ker:ls
Petus is perfectly legitimate. Whether the new policy cant

(= i

and requires the PIO
Rugistration Officer or Foreigners Registration Officer if stay exceeded 180 days.

Tae Amending Act provides certain qualifications for registering a person as an
iverseas Citizen of India, and gives bases for registration. Such a citizen can

Legislations 2014-2015 : Highlights

The Citizenship (Amendment) Act, 2015
Sravya Darbhamulla, I1I B.S.L.

wvisions for registering as Overseas Citizens of India, and relaxation of rules

I. cerning the acquisition of citizenship by registration.
. Amending Act benefits the wide Indian diaspora who wish to acquire and

wtain a variety of dual citizenship. It unifies the People of Indian Origin (PIO)
ieme and Overseas Citizens of India (OCI) scheme into one: that of an

;a erseas Citizen of India cardholder. This is not dual citizenship, as it confers no
neditical participatory rights,

« OCI scheme entitled holders to a lifelong multipurpose, multiple entry visa,

{1a the other hand,under the PIC scheme, applicable to those able to prove Indian
(lescent in the preceding three generations, the visa was issued only for 15 years

to register with the concerned Foreigners Regional

kave a multiple-entry, multi-purpose life-long visa to visit India. Citizens of
lakistan, Bangladesh and other notified countries cannot apply for such

' dtizenship.

Nections 7A, 7B, 7C and 7D have been substituted:; these sections deal

' tespectively with registration as an Overseas Citizen of India, conferment of and
renunciation of such citizenship, and cancellation of registration as Overseas
Citizens of India. The Act makes two important changes — (i) the concept of an

‘Overseas Citizen of India cardholder, and (it) secondly, the inclusion of spouses
of foreign origin as eligible for registration as Overseas Citizens of India,
provided such marriage has been registered and has subsisted for a continuous

period of two years immediately prior to application for citizenship. Such spouse
shall however be subject to security clearance from a competent authority.

Overscas Citizenship can be cancelled by the Central Government if (i) the
marriage is dissolved by a Court, or (ii) the spouse enters into another marriage
even when the first marriage is not dissolved.

Rules for citizenship by registration have changed. These changes relax the
duration of stay requirement for registration for persons of full age and capacity
who were or whose parents were citizens of independent India, as also Overseas
Citizens of India who have been thus registered for five years.
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The Insurance Laws (Amendment) Act, 2035

Parvaz Caz; vy SLu

The Amending Act brings major reforms in the Insurance sector, g
important one being the hike in F, oreign Direct Investmeny o 499, R

The Act enhances the foreign investment cap in Indian Insurance Com
from 26% to 499, However these companies will be cq

majority directors, to control management or policy decisions, etc,

Insurance companies can NOW raise capital through instrumen
shares. These will be prescribed by the IRDA. However,
belong only to the equity share holders. The four Govery
sector non-life insurance companies are allowed to rajse cap
business, subject to government holding of 51 % at any time,

ts other thuy, -,
voting riphgs o

The responsibility of appointing agents will be that of insurers, with IRDAS
regulating their eligibility, qualifications and other aspects. Agents will now be
able to work across Companies in different business categories,

Health Insurance is now an exclusive field of insurance, separated from non-life
insurance. and will include travel and personal accident cover. Capital
requirements for health insurers will be Rs. 100 crores,

Appeals against orders of IRDATI shal| lie to the Securities Appellate Tribunal.
The Act removes many redundant provisions,

maintain deposits with RBI, but must maintain solvency Mmargin prescnbed*.
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The Motor Vehicles (Amendment) Act, 2015
Samiha Dabholkar, V B.S.L. LL.B.

ndment to include the ‘e-cart’ or ‘e-rickshaw’ within the purview of the

ame

?;;tor Vehicles Act, 1988. ' £ Delhi had made 3
rnment of the National Capital Territory (NC_T) ?th cMotor Vehicles

:F'"? “Sie ision to exclude ‘e-rickshaws’ from the ambit o ] 1:" T

Funcng‘;mthc Central Motor Vehicles Rules, 1989 and the Dte frlom —

ct: Y i ant that e-rickshaws were exemp .

jiule=: 1993;1 a};h:l?c ::'anutions necessary for motor vehicles. Purs;ufmt tof:i :::;

B eled in public intrest, the Delhi Righ Court banned the plying o

1 n 0 3

' .Diiitsll?aws in Delhi as they were ‘illegal’. .

. ] Government decided to lift this ban on c-nckshaws‘ b)-rI pr::gu 8230 N

.[‘hehcelclt::or Vehicles (Amendment) Ordinance, 2015, passed in January, .

The Motor Vehicles (Amendment) Act, 2015 followed.

i i in the
i le plying of e-rickshaws in
f the Amendment is to enab |
Sg’l‘so;eDE;ll:?(\fl?ilgt maintaining the necessary level of road safety and security
0

, " o ial
2) of the Amendment defines “e-cart or e-rzf:kshawgo asat tSa ;};ic;:]ag
R 20X t owered vehicle of power not exceeding 4000 w ; . -
o w balt G;YI I::arrying goods or passengers, as thc. case may be,' or i
s Wh%Suf(')ac:tuniad constructed or adapted, eq1_.|1pp§d al_'ldb r;lla;;lt,z’un
;?:g;:g;nia:rith such s'pecifications, as may be prescribed in this behalf.

. . ining a
7 of The Motor Vehicles Act, 1988 prescribes the requm:imentf :g; :;tal;:; V%SO
e *s licence to drive public service vehicles. :I‘hc Amen ]Tene 4ds 2 proviso
:ea:l?'erection thereby exempting e-rickshaw drivers from this req
o thi .

i that a
i added to s. 9 which states
iti -section, sub-s. (10), has been. ' s a2
szll'tl!lonlailc:ﬁ:e ?((;r an e-rickshaw shall be issued in a mann]ercﬂsgr l?:l gﬂt o
eol:(;it%ons prescribed by the Central Government. The Centra
also lay down the specifications of the e-rickshaws.

-ri w drivers and
The Amendment Act mitigates the losses of numerous e-ricksha
protects their primary source of income.

ided on 9
i i, W.P.(C) 5764/2013 decide
Shanawaz Khan v. Municipal Corporation of Delhi, W.P.(C)
September, 2014,
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The National Judicial Appointments C

2014 Ommission ge

An Act 1o regulate the
procedure for appo, ]
other Judges of the Supreme Court and iia;zg?zeg;affh
i,

The two Bills ~ —_—
i Natli]c])Sn p ?t:;sgtutmn (One Hundred and Twenty Fy
the Parliament to C:e;i;a:hAl;\l;omtmems Commission Bil] W:;_St) Amengdien o
¢ National Judicial Appo; : € passed i, ()
POIntment Commis & it
S108, [

JE. Cuii\'

cases,' th : .

whereby tﬁeiﬁggg;l: Cﬂ(:urt prescribed a different procedyr

two or four senjor ju)(’;geerUgh ll(;s Collegium consisting of thcee C?lf' i;l:}poi :
. would recom am 1ef Jusijee gy

then bound by the decision of the Col]egilr:l;lnd names to the President, V;::' i

The Constitutiona] Amendment i '
A N ) dment u!serted new articles in the itution ¢ |3
I (ljzzc()l', wh:(cl:h prov:c!c for the creation of a Jlfi?;?;t:hon s
fiﬁ:ctioning s }Aa(l:n 'prescnbc?d that the structyre, co o
Parliament i.o Nyc s will be laid out in a Separate l,aw E:n p?51non o
of 6 members, namely- tchtt; glﬁif(ion:?ﬁssmn' e, oacle 124—2;&&;?:} :F' .
_ - ustice of India, two other senior f i
: Judges of (e

Justice of India, Pri .
» frime Minister of Indj

Sabha for 2 peri ot of India and the Leader of o -
o ol Pacsfloteiroi ﬂ:ll";:f: years, and will not be eligible f(gp riOSIlno'.l n Lﬂk
aPPOintment,of 5 p rticle 124-B, will recommend to the Presid_e ' ﬁ?‘"
transfer of Hi hJC ges of both the Supreme Court and the High Cﬁrlt .
rccommendedgig :f“r;[_)lil;fitgcs. 'ghe Commission is also to ensfre thr:;rttls], nd
ity and integrit : € person

regards ¢ . grity. But much i . :
8 0 the yardsticks of measuring merit and z‘g‘s‘}gmg r;mﬁns with
ell as the .

inadequately defined functi
: uncti .
Appointment Commission. ons and operations of the National Judicis)

W v . W ment ant

Act seek to do, is j
, i8 in ag i
plasss 5 cordance with rule of law and doctrine of separation of

1
SJ . Gy ta and Oﬂ ; ’
) a 5 V. nion o ﬂd]’a, AIR 1 82 SC 1 E Sup eme C i d
v. U 1 9 49, ¥ ourt A vocates on

Record Associati : ]
78CC 739, o v. Union of India, (1993) 4 SCC 441; Re: Presidential Reference, (1998)
i nee,

—ales proc
W Public

nism and to bring

| «r, in the case of 5.D.Ba

redite  eviction  processes.
_nmendations and measures suggested.

% of the Act has been amended to expand the definition of public premises.

n '_g; follow
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‘The Public Premises (Eviction of Unauthorised
Occupants) (Amendment) Act, 2015
Sruthi Darbhamulla, IIT B.S.L.

Amending Act extends the scope of application to more premises and
edures for eviction from public premises.

premises (Eviction Of Unauthorised Occupants) Act of 1971 has been
n 2015 to introduce a more efficient and expeditious eviction
certain premises within the ambit of the Act. An earlier
king these amendments was referred to the Parliamentary Standing
Urban Development, which made some recommendations.
ndi v. Divisional Traffic Officer, Karnataka State
! the Supreme Court suggested 20 measures 1o
This Amending Act incorporates the

ded 1

|l nec
nittee (PSC) on

1 Transport Corporation,

ing are also brought under the ambit of the Act:

(i) Companies in which 51 % or more of the paid up capital is held partly
by the by one or more State Governments, including a subsidiary which
carries on the business of public transport, viz. thus including metro
railways. This is especially pertinent in light of the Dethi Metro Rail
Corporation’s request that its premises be included within the scope of
this act and that its officers be conferred the powers of Estate Officers so
as to effectively deal with the menace of unauthorised occupancy which

has been a roadblock so far.
(i} Universities established under State Acts
(iii) Board of Trustees under the Major Ports Trusts Act, 1963, and their
Successor companies
““he second set of changes pertain to improvement of eviction procedures. This

includes setting time- frames for issuing orders, show cause notices, and disposal

of cases.

S. 4 has been amended to specify a time frame of seven days after receipt of
information about unauthorised occupation of public premises within which the
Estate Officer should issue a show cause notice to such person. Delay in doing so
would not vitiate proceedings under this Act. According to the amended
provision, the occupant must show cause within a maximum of 7 days, as
opposed to the previous stipulation which set 7 days as the minimum limit.

' Civil Appeal No. 4064/2004 decided on 5 July, 2013.
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S. 5 is amended to set a limit of 15 days for eviction of the p,
issuance of the order. Further it is provided that the Estate Officer S!.?luu
that the order is issued within 15 days after the date specified in the
notice. There can be a further extension of 15 days if
TEasons preventing vacation within 15 days,

.f.. The Telecom Regulatory Authority of India
(Amendment) Act, 2014

Sravyae Darbhamulla, III BS.L, LL.B

there exists any

S. 7 which relates 1o the payment of arrears in rent ang damages Sees
for compound interest instead of simple interest. ' . ment of the
’ ' nding Act changes the restrictions on post-retirement employ f
Jumendi

. man and whole-time members of TRAIL

ier Ordinance amending the
Act, 2014 replaces an earlier '
¥ ERA (ATair(l)(ri;nzllzhorzty of India Act, 1997,.and is deemed to have come
; ccf);:c:{gf l:l’lﬂ 28 May, 2014, the date of the Ordinance.
.

. b-s. 8 of 5. 5 of the TRAI' Act apd
i Amcndmen !:?ctmhtas &Tﬁ;:t?li?eﬁ ::eks to relax ccrtaip restrictlbons :gg;
i explalila 1ment of former Chairpersons and whole-time mem erin fer
et e c,)t( the TRAI, Former Chairpersons and whole-hm‘c r;e o
gjcme ovbers Eellmcnden:l Act, totally debarred from employment 311 éenn-a]
B e ments (unless with the previous approval of :he entrel
e t)G?IYl:nAmendment mitigates this absolute bar by reducing
wernment),
E;criod of 2 years (or less). | N
Jucther, it places a bar on employment in the business of tele
[urther,

; eriod to two, It
. : the previous one year p
- increases this bar from . . tely bars on
g1 viccs: ant:ricts employment only in this sector, relaxing completely
lvawever res

ather types of commercial employment.

ll (le el“lg exl)lal[a‘l“ O 8 tlle STk i v y VES al] ba]'S
] i n t - 5, Am ) )
o0 1 edia ]

Amendments in g, 9 stipulate that the appellate officer shoul

. . o = 4 endeaypye
dispose of cases, finally, within one month of filing the appeaj. '

The Street Vendors (Protection of Livelihoogd and
Regulation of Street Vending) Act, 2014

Sheethal Menon, 1 g |,

An act to protect the rights of street vendors and fo regulate the business of wrren
vending in public greas.

Act 2014 provides for protection of livelihoods, rights, social security of g
vendors and for regulation of urban street vending in the country.

This Act provides for aTown Vending Committee (TVC) for every |

. ) B . . : e ifi ein.
certificate of vending will carry certain terms and conditions of vending which Lapacities specified ther
the street vendors must adhere to.

The Act also requires the identification of vending zones, which are e
officially designated for the purpose of street vending, and the determinatio: af
the holding capacity of each vending zone,

In case of a grievance or a dispute, the street vendor may make an application in
writing to the committee to be formed by the Government; its Chairperson shoulll
have been a civil Judge or a judicial Mmagistrate.,

. R - \ R E foyment. inany
L ion "commercial” #in Igyment “means em‘P ; ARy
| "For the purposes of this, section c_o;r; éﬁgaéé'}*%:ﬁadi"& AL mduﬁ?"“;i:’;
i - ency ‘of. a pers i artner of
;‘a"’ ac i,t)f! ;".d.er’ ] : :,‘ iiy ﬁg[d};nd includes also a director of a company or p
inancial busines:

: i | | | | | “ n an 5 5 raciice e lhe? ind pe dentfy or as partne f 3
i i i i indaepen H riner o, aﬁl"’l or dy an
d it als() mc[.ude. 4 en‘mg up p. ac

vending is an integral part of a Railway.

»n
adviser or a consultant
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The Whistle Blowers Protection Act, 2017*

K. Ravaji, s

Our country’s first law to safeguard the interest of those who expose o,
and other malpractices by public servants.

Whistie blowers are persons who expose illegal and unethica] conduct by skt
functionaries. In response to a petition filed in 2003 after the murder “
renowned whistle blower Satyendra Dubey, the Supreme Court directe|
machinery be set up temporarily, till a law was enacted, for acting on coy;
received by whistle blowers. In response to this the governmeng noti
resolution, Public Interest Disclosures and Protection of Informers Reg tigy,
2004, and designated the Central Vigilance Commission (CVO) as the petil
agency. This Act followed.

The Act provides mechanisms to receive complaints against public Servani g
to inquire into such disclosure. It also provides safeguards against Vicitimiviting
of complainants,

According to the Act, ‘complainant’ is any person who makes a compiaing.
relating to disclosure. ‘Disclosure’ is a complaint, relating to corruption, gy
criminal offence or wilful misuse of power that leads to loss to the governmen| q-::
gain to the public servant. The disclosure must be made in writing or by emaj]

The Act provides for public interest disclosure by any public servant or persor i

NGO to the Competent Authority. The Act gives a list of Competent Authorijes

with reference to various departments.The disclosure must be made in good faiily
The person making disclosure must state that he reasonably believes thie

information to be true. He must disclose his identity; anonymous disclosure is ool

entertained..

The Act states the procedure for inquiry into the disclosure. The Competent
Authority must conceal identity of the complainant, unless he is required to do sa
for the purposes of investigation. If he refuses for revealing his identity, he mus;
provide documentary evidence in support of the complaint. The Competen;
Authority will seek comments and explanations, and then can initiat
proceedings against the public servant, recommend initiation of criminal
proceedings or corrective measures, or take steps to redress the loss caused to the
government.

If complaint is made seven years after the date of the action complained of, the
Competent Authority will not investigate it.

“ No 17 of 2014, notified on 9 May 2014.
"WP (C) No. 539 / 2003,

\f india, foreign 1€
N disclosure.

L inant can col L AL IR .
{ r.‘orf'lplglrflgr making a disclosure, after which it will give instructions to protect
L timise

¢ . person from being victimised.
e Act P

: Is from or
| Jisclosure. Appea . . o
The Act seeks fo protect both the complainant and the Public official in the
ihe .
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s that matters tht will prejudicially affect interest of souvereignty

. Act provide lations, public order, decency, morality etc shall be exempt

mplain to the Competent Authority for redress if he is

i ishing i te or incorrect comments
i enaities for furnishing mcomplt.: 1
b gt aling identity of the complainant, false and frivolous

information, for reve ders imposing penalty lie to the High Court.

(nllowing way:

. Official
Compliinant Public Offici
Anonymous complaints shall
not be entertained l.Jy the
Competent Authority.

Identity of the complainant shall
not be disclosed by the
Competent Authority, unless
deemed necessary.

[dentity

A frivolous and false complaint
calls for a fine upto Rs. 30,000
and imprisonment upto 2 years.

i lation of
enalties Unnecessary reve! '
’ identity attracts a fine upto Rs.
50,000 and imprisonment upto 3

years.

Although the Act is passed, its Rules have not been notified yet.
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qudicial Pronouncements 2014-15 - Highlights

Arbitration Law

Associate Builders v. Delhi Development Authority’
Namit Oberoy, IV B.S.L. LL.B.

_.me Court clarifies the scope of judicial interference with an arbitral award,
s the scape of "Public Policy’ as a ground for setting aside

L.ciate Builders (appellant) was awarded a tender by Delhi Development
Luthority (DDA - respondent) for construction of houses for low and middle
some groups to be completed in 9 months at a cost of Rs. 87 lakhs. The
':. Lruction was completed 25 months after the stipulated period. Associate
juilders alleged that the delay was caused at the instance of DDA, and brought
daims before the arbitrator appointed by Delhi High Court for escalation of costs
msing because of the delay and for related damages. The arbitrator accepted

\scociate Builders’ claims of Rs. 23 lakh out of the total claim of Rs. 37 lakh.

DA applied under s. 34 of the Arbitration and Conciliation Act, 1996 (the Act)
4\ ihe Delhi High Court for setting aside the award. The Court dismissed the
Spplication. In further appeal, the Division Bench of the High Court set aside the
"ard dismissing the Single Judge’s decision on five claims.

Aisociate Builders preferred this Special Leave Petition before the Supreme
Cuurt on the ground that the Division Bench acted as a court of first appeal, and
fuusidered on merits those facts which were neither pleaded nor proved before
4h: arbitrator. The Division Bench also disregarded the position of law settled by
srecedents,” and failed to appreciate that the scope of judicial interference for
wetting aside an award under s. 34 was limited. The DDA contended that the
abitrator ignored contractual provisions, which gives rise to a jurisdictional error
15 the arbitrator.

The Supreme Court allowed the appeal and held that the grounds of setting aside
w1 award are limited by s. 34, and even if the merits of the award are to be
onsidered under the ground “public policy”, the judgment did not qualify any of

: (2015) 3 SCC 49.

Renusagar Power Co. Lid. V. General Electric Co 1994 Supp (1) SCC 644, ONGC v. Saw
Pipes Ltd. 2003 (5) SCC 705; Mcdermoit International Inc. v. Burn Standard Co. Lid. 2006
(11) SCC 181.
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the interpretations laid down by the Court. It opined that jt
for the Division Bench to investigate into errors of facts, si

evident that the arbitrator is the sole judge of the quality
evidence brought before him.

was noj *.
hce the Agp i
and Quaniiy

Hyder Consulting (UK) Ltd. v. Governor, Stat

. L ‘
Orissa’ 3

Namit Oberoy, IVBSE

Post-award interest can be awarded by an arbitral tribungl on
interest.

Perndente | !
The dispute in this appeal from the Orissa High Court raised a question
debate in Indian arbitration law: whether, within the sco
(Indian) Arbitration & Conciliation Act, 1996, post-award interest can s
awarded on interest pendente lite in addition to interest on the principal sy
the arbitral award. A three-judge bench was constituted to reconsider
judgment of the Supreme Court in State of Haryana v. S. L. Arorg
Company,* where it was declared that an award of interest on interest, fron
date of the award, is not permissible under s. 3 1(’7)S of the Act,

al e

In the initial arbitration proceedings, an award of Rs. 2 crores was passed
favour of Hyder Consulting (appellant). In execution proceedings, the iy

ordered payment of Rs. 8 crores, which included interest on the initial pringipal
sum, as well as interest pendente lite on the interest on the award. In appeal, he
Orissa High Court quashed the order of the Judge, holding that it the ordar :h'
not foliow the judgment of the Supreme Court in State of Haryana v. S. L. Arom

and Company. Hyder Consulting moved the Supreme Court, and the matie: 4

referred to the three-judge bench, because it was necessary to considesution

conflicting judgments on this issue.

Justices A. Bobde and A. M. Sapre, gave their majority view that the term s’
in s. 31(7)(a) of the Act includes the principal sum, as well as interest os the

3 Civil Appeal No. 10531 of 2014, decided on 25 November, 2014 (Supreme Court).

4 (2010) 3 SCC 690.

’ 31(7)(a) Unless otherwise agreed by the parties, where and in so far as an arbitral aword (1
Jor the payment of money, the arbitral tribunal may include in the sum for which the avand
is made interest, at such rate as it deems reasonable, on the whole or any part of the moaet
for the whole or any part of the period between the date on which the cause of action ¢
and the date on which the award is made.

(8) A sum directed 1o be paid by an arbitral award shall, unless the award otherwise diretih.

carry inlerest at the rate of eighteen per centum per annum from the date of the award 1o ihe.
date of payment.

pe of 5. 31(7) uf 1

from the

'1itration against KPT, in w

' G.A. 1997 of 2014 and CS No. 220 of 2014 decided on 29 September,
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i i ffect. A
f the section being abundantly clear to that e
- Sum"tt?,esla;z%ujfgtehg Arbitration & Conciliation Act reyea_led that there

jon wcll‘ffel.'ence in the language of the two sections: wh1‘1‘e ins. 34 of t}f
el rlt has been empowered to award interest on tl}e pnnc_lpal sum’,
g the E:or‘ilncipal” is clearly omitted in s. 31(7)(a), showing that interest on
| , .:]5 cﬂvered in the said definition.

i i i _Dattu was of the opinion that the term
e other handé)gililegtgu::é‘i:ﬁg Ilﬁea?ﬁng, and perused a number of sources
i s 10 . act; word “sum” necessarily implied principal sum, and dlld not
I -Juqe that ” :vithin its meaning. He provided a different interpretation to
5 “mt?risatting that by the intention of the legislature, the various uses of
1 ?Illt(zr)esf’ only imply simple interest, and not-compound interest.

i ry nd

.:_‘_. ,uny_

6
olkata Port Trust v. Louis Dreyfus Armatures SAS
Gayatri Dharmadhikari, IVB.S.L.LLB

s cnti-arbitration injunction can be granted.

(T (Petitioner) bas a operation and maintepance .c;)]ngacti Swli)tlrl‘e)l;lf]‘i'Sl".A I-rIrlz';{‘ tl;fez
Whsidiary of ALBA, an Indian Company, in whic qouh B ARG, 1
AS (LDA) (Respondent), a French Company has 49% holding,

::. jian Company, have 51% holding.

i ommenced domestic
Timi aintenance contract, HBT cC '
e beeact N mhich KPT made a counter-claim. In the meantime,

i al
1A issued notice of claim to the Government of India, State of West Beng

dia. A
3 J KPT under a bilateral investment treaty (BIT) between France and Indi

j ' i the BIT.
% tice of arbitration followed. India disputed t‘pe right of LI?A ;on?t;f;);efmm -
.PT was not named as party in this arbitration, but receive

: KPT i i kin
Abitral Tribunal. filed proceedings in C.alcutt_a ngh ;ct);]artti Oze]f;ndegr
I itjunction restraining LDA from proceeding with its claim and ar

e BIT mainly on two grounds:

. . ve. and
i stration clause in the BIT was inoperative, . o
gz) géfa:lzit;)ae;ﬁ; party to the BIT, could not be dragged into the arbitration

under BIT.

2015 (Calcutta High
Court).
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; was unjustified. The Bombay High Court refused to set aside the
(NGC filed this appeal in the Supreme Court.

% nreme Court referred to s. 34(2)(b)(ii) of the Arbitration and Conciliation
1 {15 that allows setting aside of an award if the Court finds that the “arbitral
| & in conflict with the public policy of India”, and the Saw Pipes decision®
. held that an award could be set aside on this ground if it violated the
Surental policy of Indian law”. The Supreme Court observed that an
Sut:ve enumeration of what would constitute the fundamental policy could
e made. It stated that the phrase “public policy of India” must be given a
against KPT. . g ineaning as it connotes matters of public interest. Fundamental policy
wt (i) taking a ‘judicial approach’ which involves the application of judicial
il Ly the authority and ensuring that it acts bona fide and deals with the
st in a fair manner, (i) holding on to the principles of natural justice,
'ili) a decision which is irrational that no reasonable person would have
Wil at the same will not be sustained in a Court of law. The Court observed
4 ilie arbitrator’s decision in clubbing the entire period of delay was an error
Wliing in miscarriage of justice, and hence the award was modified by
Llinwing deduction for part of the period of delay.

proceeding in arbitration

The Court ajso state

d ci .
could be granteg.. Circumstances under which an antj

: ign arbitration pr i .
Or vexatious or unconscionable, Proceeding might pe Opipe

Rakesh Malhotra v. Rajinder Kumar Malhotra’
Kalpesh Dhongade, Il B.S.L..

Oil & Natu
ral Gas Cor i
Poration Ltd. v, Western GECO Liins of oppression and mismanagement cannot be referred to arbitration.

International [ ¢q.

e Supermax Group, the world’s second largest razor manufacturing company,
run by Rajinder Kumar Malhotra (RKM - respondent). Following
seucturing in 2008, all the business and assets of the Indian companies were
wmnsferred to a new company controlled by Rakesh Malhotra (Rakesh -
ppetiant), the eldest son of (RKM).

Sumedhq Giridharan, IVB.S.1 il

The Widened sCo “ . ¥
L Pe of “public policy” : .
Judicial intervengion by Cotrts Poucy”, renders arbitrqr awards more prone th

During restructuring, all agreements gave Rakesh the sole authority to represent
KM in all transactions. Rakesh also had the authority to operate bank accounts.
Ilie subscription and shareholding deed between the parties had an arbitration
Upreement. By the restructuring, all directors of the Indian companies held by
RIKM became employees of the company held by Rakesh. Rakesh did not
lhereafter give any information to RKM about the use of funds and other
lisbilities he incurred.

KKM filed many petitions before the Company Law Board under ss. 397, 398
f:ad with 402 of the Companies Act, alleging oppression and mis-management,

7
(201439 5CC 263, 2014 AIR SCW 5727 -

_ : Oil and Natural Gas Corpn. Ltd, v. SAW Pipes Lid AIR 2003 8C 2629
Company Appeal (L) No. 10/ 2013 decided on 20 August, 2014 (Bombay High Court).
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and sought wide orders of removal and appointment of directors e tted that due to the pendency of criminal proceedings, arbitration could not

sought orders to refer the dispute to arbitration under s. 45 of the Arbif e rceeded with, since there would be a ‘real danger of conflicting conclusions

Conciliation Act, 1996 (the Act). The CLB dismissed applications «f ;: ", fora, leading to unnecessary confusion”.
hOIdrg;gs-tl;at rzferfance could not be made to arbitration in case of allcanting = ourt held the decision in N. Radhakrishnan case to be erroneous and per
oppression and mismanagement. "~ .am, because it did not take into account the existing position of law at the

Rakesh contended that since s. 45 merely refers to disputes, and nuy y. 45 laid down in Hindustan Petroleum v. Pinkcity Midway” and Anand

particular relief or powers. Hence reference must be made regardless of gl j W iopathi Raju v. P. V. G Raju.”” The Court underlined the importance of
of relief sought from the arbitral tribunal. RKM replied that powers under : L\ wing the policy of minimum judicial interference in arbitration proceedings,

of the Companies Act were inherently incapable of being referred to 5 srea * iterating provisions of s. 5 of the Arbitration Act.'* The Court held that no
dispute resolution tribunal. ~ FE " and fast rule could be laid down that civil proceedings in all matters ought

iPJ stayed when criminal proceedings were pending. The Court therefore

The Bombay HC held that since the operative word in Ss. 8 and 45 of ghe & Lnctituted a three-member arbitral tribunal.

appears to be "matter" under an arbitration agreement, they are not capah
B!

being referred to arbitration, having regard to the nature and scope of the gy
invoked. I

vikram Bakshi v. McDonald’s India Pvt. Ltd.s
Harish Adwant, IIi B.S.L.

Swiss Timing Ltd. v. Organizing Committee, W plea of forum non conveniens was upheld, and arbitration clause held to be
Commonwealth Gamesm Willved due 1o filing of ss. 9 and 45 arbitration petitions

Namit Oberoy, IV B.S.;. LLE fhe Delhi High Court granted an anti-arbitration injunction, restraining the
i Wirndants from pursuing arbitration proceedings before the London Court of

Allegations of fraud are arbitrable, and civil and criminal proceedings may s Iemational Arbitration (LCIA}).

simultaneously. I M

._‘-: ram Bakshi (Plaintiff) was appointed as Managing Director of Connaught
Plyza Restaurants Pvt. Litd. (the Company), formed under the Joint Venture
Agreement (JTVA) between Bakshi’s Company (also plaintiff) and McDonald’s
Wdia Pvt. Ltd. (McDonald’s - Defendant). In 2013, the plaintiffs filed a
Lninpany Petition'® before the Company Law Board (CLB) citing oppression
— i/l mismanagement. The CLB directed McDonald’s to maintain status quo of
payment of invoices and other amounts, and nominated their arbitrator according Wie share holding pattern in the Company. Hence, McDonald’s terminated the
to the terms of their arbitration agreement. After receiving no response. STk IV A and invoked the arbitration clause. The plaintiffs filed a suit before the
sought reference of the court for constitution of an arbitral tribunal. | Dithi High Court praying for a declaration and mandatory injunction against the

The Committee, alleged that the contract stood null and void-ab-initio, 2y STE Wbitration proceedings initiated by McDonald’s before the LCIA.

had engaged in corrupt and fraudulent practices in procuring the contract The
Committee also substantiated its allegation with reference to the onj |
criminal proceedings against Mr. Suresh Kalmadi, former chairmai o8
Committee. The Committee placed strong reliance on the decision il &
Radhakrishnan case,!’ where the Supreme Court had held that questions ahadt
fraud should be tried in a court, and mot in arbitration. The Committee

The application arose out of a contract entered into by the Organising Conm ttee
of Commonwealth Games (Commitiee - respondent) with Swiss Timing i
(STL - petitioner) for provision of services to determine scores, timing, & 3
systems and other incidental services during the Commonwealth Games in [k ,.,;I
in 2010. STL raised allegations against the Committee for heavy defaulis i

.' 12003) 6 SCC 503

12000y 4 SCC 539

§. 5 Notwithstanding anything contained in any other law for the time being in Jorce, in

1natters governed by this Part, no judicial authority shall iniervene except where so provided

in this Part.

[A No. 6207 / 2014 in CS (OS) No. 962 / 2014 decided on 22 December, 2014 (Delhi High
Court).

I

" Company Petition 110/ND of 2013

:‘I’ (2014) 6 SCC 677
N. Radhakrishnan v, Maesto Engineers (2010) 1 SCC72
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8 the statyy g, i Competition Law

ntended thy Bengal Chemist and Druggist Association’
seat of arbitration and that 4| tf}e : . :

of Princiyje o Neethika Gandhi, III B.S.L.
' 4 concerted action to fix a uniform trade margin by an agreement between the

' embers of the association violates the Competition Act.

Jfacie inoperative ::Z”lfg: ;IIJIObserve_d that the arbltrati.on S € argy;
arbitration proceedings Wltju]de of being performed, and that connem Was ps he Competition Commission of India (CCI) received information via e-mail
I lead to confli Tuation of shat the Bengal Chemist and Drug Association (BCDA), an association of

\wholesalers and retail sellers of drugs and affiliated to the All India Organization
of Chemists and Druggists, was engaged in determining the sale price of drugs
.nd controlling its supply in the market in a concerted manner, and also issning
anti-competitive circulars directing the retailers not to give any discount to
consumers. A Reference Case (No. 001 of 2013) was filed by Dr.Chintamoni
Ghosh, Director, Directorate of Drugs, West Bengal alleging that BCDA was
indulging in issuing anti-competitive activities. The Competition Commission of
India pursued the enquiry suo moto under s. 19(1) of the Competition Act, 2002,
(“Act”).

The primary issue was whether BCDA was an ‘entity’ under s. 3(3) read with s.
2(h) of the Act, whether the alleged activities by BCDA would amount to
violation of s. 3(3), and whether the office bearers of BCDA could be held liable
l‘ under s. 48 of the Act.

I|I Dealing with the first issue the CCI stated that BCDA is an enterprise u/s.2 (h) as
its Memorandum of Association clearly mentioned that only those persons, firms
or companies carrying on business of dealers of medicines and having a drug
license could become ordinary members. Thus every member of BCDA was
actually a person carrying out economic activity covered by s. 2 (h) and any
action taken by an association of enterprises is covered by s. 3 (3). The CCI held
that the concerted action by BCDA to fix uniform trade margin by an agreement

' amongst the members of the trade association is in contravention of s. 3(3)(2)

read with s. 3(1) as they cause restraint of trade, stifle competition and harm the

| consumers.
CCI observed that the provisions of s. 27 were sufficient to make the office

bearers of BCDA liable. Additionally, BCDA was a body corporate registered
under s. 25 of the Companies Act, 1956 and provisions of s. 48 were undeniably

applicable to it.

.

7
Arbitration an P
M Ibid, 5. 16 d Conciliation Ac, 1996, 5. 5.

! Ref. case no. 01 of 2013, decided on 11 March 2014 (Competition Commission of India).
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of the Constitution of India, the CCI explained that if the impugned

Thus, the CCI not only penalised the BC
DA but also all i
bearers to be personally li ifyi 20 78 of its se :
A y liable for ratifying th i .. > SeHinF g i 19D
BCDA. It imposed a fine of Rs. 18.38 crog‘;s (g)n tlfe aBnct:ISXmPeﬁtwe Practie et would have a harmful effect on competition, the same i R
. = ined under the relevant provisions. It had also verified that FDA was

ety involved in implementing the fixed uniform revenue sharing pattern and
in the theatres which did not accept its

3 stopped the screening of all movies 1
s and conditions. It had also imposed fines on its members which did not

~rlement their teTms.
. CCI held that once it is establish

With this order the CCI has been s in li
uccessful in lifting the :
g}e faCtSIJ:rhat 'Ehe conduct of a company is the result %f tht: (c)l?g?te veil bugey
irectors/ office bearers. This power is to bind the office bearerlso;1§ t:k-
indjwyl

given to the CCI u/s. 48 (1) and (2) of the Competition Act, 2002,
ed under s. 3(3) of the Act that an

o rebut the presumption that agreement

L« ociation exists, the onus lay on FDA
Lii no adverse impact on competition, which the FDA failed to do. FDA had
Lied to show how the impugned conduct resulted into accrual of benefits to

Cinemax India Limi i
a Limited v, Film Distri
. ributors iatinnt 3
Associatiop \sumers, or made improvements (o the goods, and how the said conduct did
. foreclose competition. The CCI directed FDA to cease from indulging in the
s or conduct contravening the provisions of ss. 3(3)(a) and (b) read with s.

Sakhi Sahu, i1} ﬂ.
41 1{) of the Act, and imposed a penalty of Rs.75,315.

The uni ]

e nf;?‘orm revenue sharing pattern, and imposition of fines on mempes i

ASSOCiatioc:mfly w:tl;d the terms and conditions of the Film DTS:{‘I'
, nas an adverse effect on co it ] o

s 1 mpetition and viclates 5. 3 of e

Film Distribut it . . . gs .
distributors ';forlze‘?;zo‘;‘;‘tﬁit(?fﬁa) (FDA) , the single largest associasiog | In Re: Faridabad Industries Association and Adani Gas
o Mg S i of _ 1es
Malayalam, Hindi and English fi all movie distnbu'tors to stop the supaly of lelted3
did not a glish films to Cinemax India Ltd. (the Informant;. us
pprove the new revenue-sharing terms laid out for Malayalam mo{.' n:i [
|" I..

the distributors. Cinemax filed i
: - Ci a complaint before the Competiti Lasion
of India (CCI) against FDA under s, 19(1)(a) of the Competii)iorll i:::lt C2o(;812“f' Act), I

Nikhila Settipalli, Il B.S.L.

\Wdani Gas Ltd. fined Rs. 256 million for engaging in anti-competitive pracfices.
(a) of the Competition Act by Faridabad
Iadustries Association (FTA) against Adani Gas Limited (AGL); alleging that the
jerms of the Gas Sales Agreement (GSA) were biased and in contravention of s.4
‘of the Act. The Competition Commission of India (CCI) directed its Director
(jeneral (DG) to investigate into the matter and submit a report.

DG concluded that AGL was in a dominant position in
the relevant market as per s. 4 (a) of the Act and observed that a few of the
tlauses imposed unfair conditions. The Informant submitted that Clanse 9.4 of
' the GSA prevented the consumer from demanding the quality certificate from the
AGL’s supplier or from demanding corroboration of the same. It further
ubmitted that Clause 11, under which AGL cannot be held liable even if it fails

to supply gas, was unreasonable.

AGL raised a preliminary objection on the maintainability of the complaint
alleging that the Informant’s issues were under the purview of contract law and
not under competition Jaw. It also challenged the DG’s interpretation of the term

bei - )
ng barred from screening Malayalam films. |aformation was filed under s. 19(1)

The issue involved was whether FDA had

Investigation by the Director General Dé gsntra\’eﬂed e A
:ﬁia::tlllr;g_ to mfrmgement_against the FDAE we)re t:u(i:,u c;ic(ii ::l}::t r&inﬁgegﬁﬁm
o ?cl)ir:dw?s 13. fact 1m[:_»osed unilaterally on Cinemax. Also their actiuilg 1
e 3 Irf.:c.tly fix l_che revenue sharing arrangement among e
com;ravenedasn . (e;cmbnors, which had the effect of limiting the market. Thi
e together' 'th)(al)] and (b). _Also, t.he very act of fixing the pre-determined
i s w1h the use of 1ts'p031tion to coerce Cinemax and other Filin
o r such arrangements violated ss. 3(3) and 2(c) of the Act which deal

e formation of cartels. FDA filed its objections.

The CCI

distributors s;a;e? thﬁt FDA falls under the definition of an association o

objection of FDn erprises under s. 3 of the Act. Dealing with the prelimitlafs
A of violation of its fundamental right to form association et

After investigation, the

2
Case No. :

0. 62 of 2012 decided on 23 December, 2012 (Competition Commission of India).

14 (Competition Commission of India).

3 Case No. 71 of 2012, decided on 3 July, 20
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“relevant market” and clarified th i
. at since mnamral i
relevant market ought to include substitutable products fsaxsvellsl Fubstiniag

However, the CCI rejected this clai
) reje claim and held that the
gfnt:: ilg];iy and ii}llstnbution of natural gas to industrial f:;i:lﬁemarﬂm .
was the only entity allowed to su .
' pply n
Government; the CCI held that AGL did enjoy a do?n?nal?tu:;)aslitigss o the 5
n. i

STuh;pg:}rI Ex?riﬁer rejected FIA’s first allegation and held that the AG :
e at they get a quality certificate from GAIL whi l?}uu b
available (0 € consumers. _Whlle the CCI stated that clause 11 of fh 131
& s 1t1nreasonable, it observed that the fact that AGL had p, 3 (1'
o COIIditsim(in f\ny amount that is to be reimbursed to its custon:emf it
e - As a resul, AGL was ordered to cease and o

ging in the violating conduct and to modify its GSA acc e

Commission decided to impose penalty of Rs 256 millions on AGLordingly.

Indian Sugar Mills Association v. Indian Jute Mills
Association®

Ritika Chatterjee, VB.S.L., Li B

The Indi 1 lation’
e Indian Jute Mills Association’s practices held to be anli-competitive

Al i ' i i
ong with others, the Indian Sugar Mills Association (ISMA) filed informatin

against the Indian Jute Mills Association (ITMA) and Gunny Trade Associati
(1]

The J i i

st ;19&; ;ﬁiggl?tg anddMatenals (Co-mpulsory Use in Packaging Commodities)
e Statult'nan atory to use jute bags for packaging commodities m;&.
Rl ory provision, IJMA and GTA were enjoying a monopoly
L ZOIEPGUHOD from manufacturers of substitutes like HDPE / P};
and were arbiu-afi? ft a}t men'lbers of [, were colluding among themsalyeg
meck s thosit yd ixing prices of various jute bags after formal discussions.
e (-DPBB){ o?fh esél; E‘l::}?efz]l; I.T%\./I z}qd GTA members through a Daily Pricé
and controlling production a,.nd supglylg;‘l_‘;ﬁi f)};eg ;cechmcal development, limiting

g;fzsg;itthe esxistence of any such agreement / arrangement, both IIMA and
by Shis;tv ththt: procet':lure by comparing the prices of BTWI?LL and ATWILL
e stark difference between the two. They further contended that

CBSC NO. 38 2 €1 2014
I 011 deCldcd on 3]. OCtOb E (CUH]petlthn ComHllSSlOIl Oi Illdla)

i the average turnover of the last three years.
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4 price quotations were recommendatory in nature and they were based on

® | ends and economic factors.

conducting investigation, the Director General found that the IIMA

Jiolated s.3 of the Act. Concurrently, the CCI held that publication
n clearly violates 8.3 of the Act, since it acts as a price
rence for undertaking actual transactions which are
i determine the sale price of the jute products. Neither
! 1|1e price based on market trends or last transacted prices, nor did the prices
We any correlation with the demand and supply of the product or the raw
" al. But the CCI did not find that the ITMA and GTA violated s. 4, because

L. entity occupied a dominant position,

no correlation between the prices of the ATWILL and B

h the basic material for them was the same. Furthermore,
y restricted and controlled by

utilization of the maximum

L, 0N
" ;'A had ;
raily Price Bulleti
legior and point of refe
&l upon by jute mills 10

| huid that there was

AWILL bags even thoug

4 production of ATWILL bags was deliberatel

 facturers in a concerted manner by non-
suction capacity.

ed a penalty on UMA and GTA as an association as well

“he Commission impos
xecutive Committee of TMA and DPB and GTA @ 5%

the members of the E

Shamsher Kataria v. Honda Siel Cars India’
Sharada Krishnamurthy, IV B.S.L., LLB.

\Restrictions requiring purchasers of automobiles to purchase spare parts from

Jealers authorised by manufacturers is anti-competitive.
d in the open market.

\(ienuine spare parts of automobiles are not sol
les sell these only through authorised service stations

anufacturers of automobi

under their control. Any repaitr, maintenance and
biles can be carried out only through these
thorised service providers are 30-35 % higher as

Shamsher Kataria (SK) filed
on Act, 2002 to the Competition
d manufacturers of automobiles

.nd workshops, which are
servicing of such automo
manufacturers. Charges of au
compared to independent service providers.
information under s. 19(1) (a) of the Competiti
Commission of India (CCI), against renowne
alleging the above anti-competitive practices

Therefore, the questions before the CCI were-

* Case No 03/2011, decided on 25 August, 2014 (Competition Commission of India).

- BEe—— |
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(1) Whether the manufacturers were guilty of indulging in apg
nty

racti ; : . -
practices by entering into exclusive supply agreem, o5
ent

distributi _ ,
stribution agreements and refusing to deal. S enclgi

(ii) Whether denial of
e access to spare parts amount
3 S i
facility” and hence abuse of dominant position "0 denialfy b

The report of the Director General (DG) revealed that the many

5. 3(4) for anti-competiti i
aion petitive behaviour and s. 4 for abusing

faCtUI'eS wiol

T .
D}g ;;;o;&l{njﬂ; rlrlliangfactur'ers ‘replied that while deciding violation
kel contendsd ctermination of appreciable adverse effect o o
e I:i that they were not in, and did not occuy 3
e ified systems mar!<et for cars and spare parts / s
argued that the conditions necessary for ir1\ﬁrokingretII)::lr‘Sep
€58

dom

ed i I .

111

. . TR
1 £ 1

competitiv i i i
p e behaviour having appreciable adverse effect on competition It

these manufacturers should have

desi . C
esist from indulging in such conduct. The CCI aiso ordered the manufact
urers to

sell their spare parts i
S in the open market and tricti
of independent service providers. place no restrictions on the operati

thﬁil’ dO; I:-_.'L:
i An

3, the
mperitiiy

sevention of Cruelty 1o Animals Act, 1960 . These
erpnise slace in states of Tamil Nadu and Maharashtra,
y of i |\ WBI claimed th
\Jur increasing their
uncomfortable positions
yr flight mode in them,

Jggression.
“he question before the Apex Court

sgainst the bulls under s
‘favour, the Court state

held that i
at in order to be able to seek protection under s. 3(5), the IPRs claj C';J;ru::
: ime

) been granted i 4
manufacturers failed to prove. The CCI also held that I:;:[icl;lz:%acghwh the
TETS Wikl

g 1
u It un.d 4 0 0O ol

Constitutional Law

:mal Welfare Board of India (AWBI) v A. Nagaraja'
Suganshi Ropia, I BA. LL.B.

W ikatiu, bull racing and bull fighting are illegal in India.

s ,proaching the Sup

reme Court, the AWBI appealed against the practice of
hich violate ss. 3, 11(1) (a), 21 and 22 of

i[ikattu, bull fighting and bull racing w
practices/ races were taking

at the event organisers intentionally trouble and injure the bulls
fear and anxiety after keeping them in extremely painful and
for hours without food and water. This triggers the fight
instigating them either to run away or to show violent

was whether this amounted to cruelty
s. 3, 11(1)(a), 21 and 22 of PCA Act. Holding in ABWT’s
d that Jallikattu and bullock-cart races violate ss. 3,
[1(1)(a) and 11(m) as the bulls are subject to extreme physical and mental torture
‘or human pleasure and enjoyment. Even ancient Indian culture and tradition do
a0t support the conduct of J allikattu in the manner they are being conducted
presently.
Also, bulls are not “performing animals” within the meaning of ss. 21 and 22 of
PCA Act; but instead are “draught and pack animals”, i.e. live-stock used for
farming and agriculture purpose. Every species has the right to life and security
and has an inherent right to live and shall be protected by law, subject to the
exception provided out of necessity. Here, the activity is performed merely for

human satisfaction and entertainment.

Hence, bulls cannot be used as performing animals, either for Jallikattu events or
for Bullock-cart races in Tamil Nadu, Maharashtra or any other state.

2014 AIR SCW 3327; Civil Appeal No. 5387 Of 2014 decided on 7 May 2014
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B. Mahesh Sharma v. Union of Indiy’

Gokul Asho Thazp,

Prior approval of .
the All India C, 1 A
conduct of Technical course (MBZH?BC;fZ: T;EChnical Education is m R
el mI.
The Indian Insti N a
; tute of Plannij
MBA / BBA" M nd Menage
A" Tts degrees were not recogn;g:gt b()I{Il:}I;/I 4 fraudulepiy
. )

Commission (UG
R C). The IPM dj i
. did not have nrversivg =
. Sponsorship of Y Gy
the

action agai . This Publi T
against IIPM by Union of India (Uolf) I?ﬁzr‘:}“':l Litigation
b 1versity G

(UGC) and the Al i
1 India Counci! fo i
r Technical Educati
on (AICTE),

The petition so
ught for directions
that these authoriti
rities shajl

norms and guideli
nes about use of fram,
terms MBA or BBA i rame app:
A in associat; Ppitip
. ; clation of i

fI‘he High Court found the IMI
;tls degrees, was a global injtiat]
igh Court directed the IPM

Belgi i
N E;tilrr; J}.mh HPM claimed to have e
i itself, This was misleadin Hco
8 officials to remove advertisemegt. s
S.

- . .
g

The High Court

(i) restrained IIP
M and its m
Management C anagement from usine th .
School" in relat;)(;lnrsg’ tl;ldanagement Schoaol, %usfi:n:sosrds l}fBA’ -
them; and 0 the Courses / programmes being : (2;)1 s
(ii) directed IPM conducted by
to prominently di . 1
a. theyaren ety isplay on its website
b. the status g;i;?ggll:g béa.ny statutory body / ;lft:ll(l;fytgz;
Certificate i n Untversity / Instituti :
ate in the country of its origin :11(1)11(; a]\lrdh/g;;tsDDegree .
cgree or

certificate the stude:
nts enrolling i
by IIPM would be entitled to. & in the Course / Programme offered

¢. IIPM i i
shall dlsplgy this judgment on its website

W] it F ctition (CI vl 2
l NO 59 7 2010 d cid on 6 S ptel"bel 2014 Delh] ]Ilgh (:DHIt
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education being turned into a business,

L idents Were duped by the ‘dare to think beyond the IIM’s’ Management
i [IPM due to false claims that MBA degree recognized by the UGC
ated that TIPM or its Dean will not be

ay have been lured by the

ement recognized the fact that

C';E The judgement explicitly st
= . from any action by any other person who m

Lt isements.

on of India v. TRAD
Sharanya Singh, I B.A. LL.B.

erential tarriff for calls from private networks terminating in BSNL or MTNL
L sorks and in private operator network, struck down.

| lular Operators Association of India (COA - appellant) is the associ
wivate GSM cellular operators.

1 1995, separate licenses were granted to
was and the States. A notification of 20

A athority of India (TRAI - respondent) impose
e inter-service area connectivity of the metro with the respective State. As a
£ COA began levying differential tariff for calls

fesult of the merger members 0

from a private operator network terminating in BSNL or MTNL network and to

lnose terminating in other private operator network. In 2006, the TRAI found this

| lifferential tariff discriminatory and inconsistent with conditions of the 2005

otification. COA approached the Telecom Disputes Settlement and Appellate
e differential levy was in defiance of

Tribunal (TDSAT), which also held that th \
the non-discriminatory clause. COA appealed to the Supreme Court against this

order.

COA contended that owing

Cellular Operators Associati

ation of .

cellular operators for metro service
05 issued by Telecom Regulatory
d certain conditions and merged

1o direct connectivity between private operators, the
call cost as much as a local call, while calls terminating in BSNL or MTNL were
not routed directly and cost as much as an STD call, thus giving rise 0 the
differential tariff. Hence it was not discriminatory and did not violate Art. 14 of

f the reason of this

the Constitution. COA also alleged that the TRAI was aware O
ibility of the COA to set up

difference. The TRAI alleged that it was responsi
points of intersection with BSNL or MTNL network, just as they had set up

among themselves.

3 Civil Appeal No.1563 of 2007 decided on 30 January, 2015 (Supreme Court)

———————— |
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subscribers as derj m
s detj
benefit. ved by members of the COA who used th
€ Provigine .
"“I-ﬁ v

differﬁﬂtiaj . |
betweey, the "N

Charu Khurana v Union of Indig*

Women wh
. o are eligible ak
hairdressers. 8ibie 10 be make-up artists cannot be

are cligible to be
: ; make-u i
in the cinema indust P artists cannot be restricted

Charu Kh
card of tf[]l;ang].’nz }(I:(::]yWOOd trained make-up artist, was g
primarily because she S\»:,t;me Make-up Artists and ’Hair De
for the past five years OS 4 woman, and had not been reg; dr,esse_rs Associating
Court stated that it was-thendﬂ;e ﬁfrst issue ie. gender ine‘;u:;% n tI1:/1ah:=1rasl'fu-|
ot curtail them. It i uty of the State to give o 1LY, the Suprame
cannot be achieved le‘:;ked An§. 14, 19(1)(g), and g?oiuntmes to people
debarred at the thresho]d ;ft;l;re 1sfequality of oppoﬂuﬂi.ties-saitgd-fthat equaiily
profession, equalit ; I & womar
i ¥ cannot be realized 3

Ehglble woman ajl
: owedto b J
because it tram € a hairdresser, b
ples her right to live]; » DUt not make-up artist, is uniustif;
ihood, and her fu 8L, 18 unjustifieq
’ ndamental ri : g
ght to life.

effectively deleted.

This judgment wi]]
extend
States after January [st II;OIISO S g Maharashira and shall apply to oth
, _ ) v to other

_—

4 2
( 0]4) SCC Onlille S(: 9”“ WP V) J8 2 ] 3 de(: de n 10 ov 20 4 ne
I.lpre

restricted to pejy
el i

nied a Membesghin:
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Imran Ali V. Union of India’
Anhita Tiwari, I B.A. LL.B.

v intment of a Leader of Opposition in Parliament is not a mandatory

L flie 2014 Lok Sabha Elections, Congress emerged as the second largest party
_.ring 44 seats. The Speaker of the 16" Lok Sabha refused to appoint/
Jpgnize amy person as Leader of Opposition, because no opposition party was
. to secure 55 seats in the election. A Public Interest Litigation was filed by
4 lvocate Tmran Ali in the Delhi High Court seeking mandamus for the
wointment of a leader of opposition, and certiorari quashing the directives

__.ued by the Speaker.

ran Ali contended that (a) for recognizing the Leader of Opposition, the

f 10% of the seats in the Parliament, instead of the test

' Speaker applied the test 0
numeral strength provided for in the Salary and Allowances of

Wi the greatest

| saders of Opposition in
‘af a caveat in s. 2 of the Act;
1y rule out any act of arbitrariness

Parliament Act, 1977, thereby putting a rider in nature
(b) the post of Leader of Opposition was essential
by the ruling party; (c) various legislations like

tne Protection of Human Rights Act, 1993, the Central Vigilance Commission
| |CVC) Act, 2003, the Right to Information Act (RTI), 2005 and the Lokpal and
' {okayuktas Act, 2013 mandate the participation of Leader of Opposition, while

making decisions on appointments etc.; and (d) The Speaker has wrongly

invoked the Residuary Powers.
contended that (a) there have been prior

The Additional Solicitor General

instances when the Lok Sabha did not have a Leader of Opposition; (b) the
statues referred provide that all appointments made would be valid even if any of
the offices required to participate in the same was vacant; and (c) the reckless
allegations made against the high office of Attorney General, points that the
petition was not filed bona fide but with a political motive.

The Judges concluded that all the above legislations proceed on an assumption
do not provide for appointment of

that there is a Leader of Opposition and
Leader of Opposition. Imran Ali was neither able to bring to attention of the
the Constitution of India that mandates the

court any law or provision in
appointment of the Leader of Opposition nor could substantiate to the content,
the reason of necessity for such appointment . Hence, the petition was dismissed.

TW.P. (C) 5745/2014, decided on 14 January 2015 (Del HO)
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Madras Bar Association v. Union of Indig® e R.F Nariman, in his concurrent verdict, said that jurisdiction to decide

s o questions of law is vested only in the High Courts and the Supreme
_~" n and cannot be vested in any other body; providing otherwise would impair
u e'constitmimal value, presumably that of judicial superintendence.

Gokul Ashok Thamp. igg

The National Tax Tribunal Act, 2005 struck down as unconstitutiong|.

In this case, few key provisions of the National Tax Tribunal Act, 2008 (v

Act) were challenged. The National Tax Tribunal is authorized to adiudive
upon appeals arising from the Appellate Tribunals constituted under the Tneong
Tax Act, the Customs Act, 1962, and the Central Excise Act, 1944, wisrm sk
appeals involved substantial question of law. F

'National Legal Services Authority v. Union of India’
Naveena Pradeep, I B.S.L.

ans-genders shall be officially recognized as the third gender.

wnbers of the transgender community filed a writ pctit_ion. for thei.r right to
enider identity other than the one assigned to thern at their time of birth. They
eoed that the non-recognition of such identity violated Art. of 14 and 21 of the

L astitution.

The petitioner challenged the NTT Act on four grounds.

1. The reasons for setting up the NTT were fallacious and non- enisient
since there were no inconsistencies in the provisions under which el
Courts have been constituted. .

2. Deciding upon a ‘substantial question of law’ was a core ksl .
appellate function, which cannot be transferred to a quasi-}v Jistal T main issues raised were
authority that lacked the basic features of the superior court. ' (i) whether a person born with predominantly female orientation has the

3. Art. 323-B inserted by the Constitution (Forty-second Amendmeut) A, right to be recognized as female by his choice (or converse), and
1976, violated basic features of the Constitution (like separaiin of (ii) whether transgenders have the right to be recognized as the third gender.
powers, the rulé of law, judicial review etc.) ‘

4. A number of provisions including ss. 5, 6, 7, 8 and 13 of the N1T Agt.
undermine the independence of the adjudicatory process vested in the
NTT.

The court accepted the second and fourth contentions, whilst upholding he
validity of Art. 323B. Ss. 5, 6, 7, 8 and 13 of the NTT Act, 2005 wers i
unconstitutional. It was held that since these provisions constitute the edifice of
the NTT Act, the other provisions will automatically be rendered ineffective ani
inconsequential. Hence the entire legislation was declared unconstitutional.

The Court held that the NTT Act did not violate the basic structure doatring,
because the NTT Act transferred only jurisdiction, and not the High Courts

powers of superintendence under Art, 226 and 227 of the Constitution. The Ciut
found that the establishment of a National Tribunal (with no regional branc
the power of central government to determine the constitution of the benches and
transfer of the members, the appointment of ‘technical’ and ‘accou:ifaf

members to the tribunal to adjudicate substantial questions of law, the provis
of a direct appeal to the Supreme Court bypassing the jurisdictional High
— all pointed to the fact that while the composition of the NTT was suppos
be on the same parameters as that of the judges of High Courts in practice. S
was not the case.

T Court identified a transgender as a “person” under law entitled t‘o_e_,qua’l
Wsnortunities and protection of law. It held that the terms ‘person’ and ‘citizen
Wied under Art. 14, 15, 16, 19 and 21 of the Constitution are gender-neutral. The
wrm “sex” cannot be confined to the categories of male and female, and must
iclude hijras / transgenders. The Court stated: “Each person‘s_ seif-d€ﬁned
eiual orientation and gender identity is integral to their personality and is one
ol the most basic aspects of self-determination, dignity and freec_iom". The Court
mcognised that no one should be forced to undergo medical procedures,
cluding sex reassignment surgery, sterilization or .hormonal the}'apy, as a
eeuirement for legal recognition of their gender identity. Psycho.loglcal gender
must be given much more importance over biological SeX. Rights must _be
smotected regardless of chromosomal sex, genitals, assigned birth sex, or implied
wender role. The Court stated that that every human has their right to gepdcr
identity. No one shall be ostracized for being a transgfander. They must be given
jual protection under law, and must not to be discriminated.

The Court held that the right to gender identity falls unde'r the right to le..‘ild !1fe
With dignity, and is protected under 21 of the Copstituuon. The Qonsqtutlon
tquires equal treatment of all people irrespective of gender identity or
£1.pression.

-

'12014) 5 SCC 438.

§(2014) 10 SCC 1.

e — e

———
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Hence, The Court declared that the Centre and State Governments musy ¢

legal recognition of gender identity as male, female or third gender o " {
(social, economic and educational). Ceely

Pramati Educational & Cultural Trust v. Union of Indis

Gayartri Dharmadhikari, VBSI. L
Right to (Free) Education Not Applicable to Any Minority Institution

This case arises from a reference made to a larger Bench by a three

of the Supreme Court in Society for Unaided Private Schools of Rajasii
Union of India.’

The issue before the Supreme Court was whether Art. 15(5)" and Art. 2ia" ar
the Constitution, inserted by the Constitution (93 Amendment) Aci M6
altered the basic structure of the Constitution, and therefore the constitutianglite

of the Right of Children to Free and Compulsory Education Act, 2009 (RTE
Act).

The Petitioners contended that:

(i) Imposing reservation on unaided institutions violates Art. 19¢1)(2) and
Art. 14 insofar as it fails to make a distinction between aided aml

unaided educational institutions, thus treating the both equally.

(i) It compels private educational institutions to give up a share of fhe

available seats to the candidates chosen by the State.

(iii) And insofar as it excludes minority institutions referred to in Art. ININ

it violates secularism.

In reply, the Respondents contended that, it is only an enabling provision

consistent with Art. 19. Exclusion of minority from Art. 15(5) does not viulale
Art. 14 as minority in itself is a different group.

The Court held that Art. 15(5) is valid for the following reasons:

(i) It is an enabling provision to carry out the constitutional mandae ol
equality of opportunity.

wp (Civil) 416 / 2012 decided on 6 May 2014 (Supreme Court).

? (2012) 6 SCC 102.

'* Enables the State to make a special provision, by law, for the advancement of socially s
educationally backward classes of citizens or for the Scheduled Castes and Scheduled Triles
relating to admissions to private educational institutions, whether aided or unaided by the
State, other than the minority educational institutions.

"! Mandates the State to provide free and compulsory education to all children in a manner ¢4
the State can determine by law.

-judpe Bepel

[ -' .\Ol’ity ad
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Art. 15(5) is a guided power to .be fexercised for the limited purposes
stated in the clause otherwise it will v1o]ate.Art. 19. '

.y Art. 15(5) does not say that such a law' will not comply with the other
() irements of equality as provided in Art. 14 and hence does not
r‘?q;]ate Art. 14. The minority is a different class in itself. By excluding
:]:2 minority institutions referred to in clause (1) of Art. 30, the secular
character of India is maintained and not destroyed. . e
) There is no merit in the submission that Art. 15(5) viclates the right
;nr? e; ﬁ{tl szal;.)plicable to the State and not to p.rivqte u_naided educgtiongl
inst.itutions. But the manner in whicl} the ol:_ahgatl_on is to be flulf}llei is
left on the state. Thus there is nothing w?uch violates Art. 19 in Art.

71A, but a law made under Art. 21A may violate Art. 19.

me Court therefore upheld the RTE Act to the extent_that it eyfcluded
ministered institutions, both aided and unaided, from its operation.

i

1iv

(v}

Ihe Supre

=
Rajat Prasad v. Central Bureau of Investigation
Sharanya Singh, | B.A, LL.B.

A sting operation showing Mr Dalip Singh Judeol,) llinior; Bl;flinigsttla;k}flc;r \3;2
| i ibe of Rs

i vironment and Forests (deceased), acce;ptm.g a bribe :

:' IL:;.;(:cli to the media. After due investigation it was found that the sting Xai
snducted and released to press by Mr. Amit Jogi (accused No 5), son of Mr. Aji
lt.gi, former chief minister of Chattisgarh.

Rajat Prasad (RP — appellant), who had booked the room for the sting operation

v1d made preparations for it was held guilty by the trial court under s.120-B of

the IPC and s.12 of the Prevention of Corruption Act, 1988, and the order was

ubheld by the Delhi High Court. Hence this appeal to the Supreme Court.

. " H : : (17 e
P argued that the sting operation was a journalistic exercise to “reveal th

I - 3 h
tnurky deeds in seats of governmental power” prior to the St}::te of C(}))l';z:::g;; i
vlections, and to gain political leverage by Amit Jogi, and hence n

. ; . i
inade out against RP. RP also argued supporting sting operations as tools fo

i:xposing misuse of power by those in power.

it cri arb
‘The CBI contended that one cannot commit crime and get away, unge;'vtil(liee fce
f exposing corruption. It also sought adequate time be given to recor

ia, sti i ised as
The Supreme Court opined that in India, sting operations were not rec:;g:’l;‘»ere )
4 legal method for law enforcement, since it hard to tell from cas

" Criminal Appeal No.747 of 2010 decided on 24 April, 2014 (Supreme Court)
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adequate socio-economic status and representation, cannot be held to

person has willingly done a thing, and when a person is enti
_ hing, . ticed to di: 4 thing 4 i enjoy
?fo(e)nt:;zldsitha; atlh sting operation conducted wnhout_public interest wﬂ: & 8y b;{ckward class. The Court condemned the Cabinet’s decision to disregard
. Since this sting operation was conducted with political motives, g ~. advice of the NCBC. It held iy e INGBSismview Was EalSauntly

= orted by good and acceptable reasons”.

. 4 result, the Supreme Court quashed the notification. It observed that that
L. e” cannot be the sole factor of determining backward status; and though the
“unire is empowered to accord reservations to backward classes on the basis of
S pasonable restrictions”, further inclusions must be limited only to the most
Jeiressed, and cannot be based on outdated notions of “backwardness”.

in public interest, the Court affirmed the order of the Hi
criminal charges. e High Court and yp

Ram Singh v. Union of India’

Namit Oberoy, IVBS L. LI &

Caste cannot be sole factor to determine soci j N
el Ao _ to-economic backiy

Notification including Jat community in the list of Other J.‘!ackwarcz’a;:j‘"?-’-&l B

down. e

Sabu Mathew George V. Union of India*

In this group of Writ Petitions, the petitioners challenged the legality af
o Gayatri Dharmadhikari, V B.S.L. LL.B.

noti:fication issued by the UPA Government dated 4 March, 2014, under whie
the “Jat” community was included in the Central List of Other Bacl,cwarc;t'r
(OBCs). The notification, made with the objective of® extending res
gt:n;fits to the Jat community, was applicable to the Jats of certain s\ ecified

ates. F

\ertisement of pre-natal diagnostic techniques in violation of law, condemned
by the Supreme Court

Th: issue before the Court was whether, despite the legal prohibition, the
sespondents, viz. Google India, Yahoo India and Microsoft Corporation (I) Pvt.
L., were still allowing advertisements that violated the provisions of the Pre-
\enception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection)

1, 1994.
Ihe Petitioner contended that the Department of Information Technology,
Ministry of Communication and Information and the competent authority of
epartment of Health and Family Welfare are required to work harmoniously to
2e to it that the provisions of the 1994 Act are not violated.

The socio-economic status of Jats was examined by the Nation isstom for
Backward Classes (NCBC) in 1997, where the bocji(y had recmzlmggg:a?;: I"-
the Jats of Rajasthan be included in the List, It rejected claims relating t(.i Sats of -
other State‘s. _Aftcr the NCBC (Power to Review) Rules, 2011 came im;} fore 5
the Commission took up for review its earlier recommendations in respanse.
the “large number of representations received from the Jat comn%un;!: L2
Subsequently, on the basis of the report of an Expert Committee of thel s
Cpuncﬂ of Social Science Research (ICSSR), as well as public hearingslhcﬂ,-' .
dlffer_ent States, the NCBC opined that the Jat community did not fulfill e
criteria for inclusion in the Central List of OBCs, It observed that the Ja:s wem
not socially, economically or educationally backward, and did “enjoy aci
‘repzjese.ntation in armed forces, government services and educationg

institutions”. ' -

“[he Respondents replied that:

() The service provider or search engines only provide the carriage
technology for indexing information. The content information is
provided by others.

(i) The pre-natal sex determination is an offence in India under
PC&PNDT Act, but it may not be an offence in other countries.

However, in a meeting held on 2 March, 2014, the Union Cabinet rejected Uies&
(i) The information published on the websites is generally aimed at wider,

citing as the reason the report’s inability to account for “ground realities”. €
March, 20_14, a notification was issued, giving the status of OBCs to Jals
Bihar, Gujarat, Himachal Pradesh, Haryana, Madhya Pradesh, Delhi. Ut

Pradesh, Uttarakhand, and a limited portion of Rajasthan. and not merely be persons from India.

(iv) Most of these websites are hosted outside the country, because of

which blocking of such sites may not be feasible.
(v} Some websites provide good content for medical education, and hence

the blocking of such websites may not be desirable.

The _St_lpreme Court examined the merits of the reports of the NCBC, al
sc_ruuiuzed whether the notification arose from an adequate “applicati'.ii J
mind”. The Court observed that the Jats,'which form a politically organized cliss i

13 & €
W. P. (Civi 5
P. (Civil) No. 274 of 2014 before the Supreme Court of India. “WP (Civit) No 341 / 2008 decided on 28 January, 2015 (Supreme Court)

world-wide dissemination and caters to the needs to many countries,
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that “Govemnments may come and Governments may go
er”, implying 66A suffered from lack of defined criteria
to a chilling effect and over-breadth without reasonable

. order. it stated
=" 16 goes on forev
and gave rise

The Petitioners Cou i
nsel clarified that oth i
[isns : other countrie i
e r&:]r]nel_lts where they violated laws of those countsrieh avTe Comrolleg
g 1nto agreements, developing technical tools an<s1. i biS . u
1SSUINE oo

directions. :
ol <156,

101
i'.!', owing
Lnsfitutiona
Lyerability. The
-~ wer provision with a thre

to undefined subjective terms, it conclusively held s.66A to be
|. The entire 66A was struck down without applying the doctrine

Court however upheld ss.79(3)(b) and 69A, because it was a
e-tier confidential mechanism of blocking.

ent for Indian society, and a triumph for

The Court

ey g?silr]\:d that an effprt must be made to see that ;

Assistance from thwn iy (s contrary to Iawsnmhmg. |

Techinalo € competent authority from the Departme of thig.
gY can be sought where technical issues are invo]v:; ©f Inforay

. is certainly a welcome judgem
' nents of free online speech.

Shreya Singhal v. Union of India'

Sharanya Singh, | 54 LLE

g £ C) n da. HI‘ICO?ISI[ U lﬁjw

Petitions challengi PR 0
the Informationr'llg;;}%nt)hligc;?\shtm;g)(;lghty of various provisions and ruies gl Primary & Secondary Schools”
. , ct, (the Act), mai ; e
gz“ig pf;:g)oners (inter-alia, People’s Union of rg?\]frillb;_,?lf:;'%é and 694, filsd B.A Dharaani, Il B.S.L.
P rm MouthShut.com) were clubbed, and heard by fl;e Sol;'ﬂmon :
preie €y

The provisions were chal
o challenged on the grounds of violating Arts. 14 19(1}

Fiomment order mandating Kannada (or mother tongue) as compulsory

wedium of instruction struck down.

Government of Karnataka had issued an
mandating Kannada or mother-tongue as compulsory medium
-recognised primary schools across Karnataka.
n 2008. The State filed this

tions to the Constitutional

S. 66A of . i Order in 1994 regarding its
information tht;afciz r?arlzzslpumShab.l e w ith imprisonment the acts of serdm Wiijuage policy,
annoyance’, ‘iﬂCOnven%enci Y ‘gi;fr;enm,ve‘, is of . ‘menacing character’, -:. .i‘nstruction in gll government '
intimidation’, ‘enmity’, ‘hatred’ Org‘?lrl ’ _Ob,Stru0t10n’, ‘insult’, “injury’, ‘crimingl The Kamataka.H.lgh Court struck down the order 1
permits the government o blook ill-will’. These terms are not defined. 5. 894 The Division Bench. refcrred the five ques
intermediaries to remove matter or l?f::lfs on some grounds. S. 73(3)(b) oblig | Heiich. The Supreme Court dismissed the appeal for these reasons:
access to unlawful content. The: Court held that freedom of Choice in the matter of speech and expression is

Ahrolutely necessary for an individual to develop his personality in his own way.

The Petitioners i
' questioned the basis of .
;hf(:jvme of vagueness, did not cn:)n'.ununici’l.te6 t6f ;;eiggnargl;:d that it sufferc3 iy Yh: Right to Freedom of Speech and Expression under Art. 19(1) (a) of the
nd gave I o $ what actio 1 i .
g eeway to authorities to be arbitrary and whimsical \:}?ila;eel:;l; Lonstitution includes the freedom of the child to be educated at the primary stage
b "l school in a language of the choice of the child. The state can’t impose control

their powers, and had illi
) a chilling effect, impairin
» g Art. 19(1)(a).
{1 such choice because it thinks it will be more beneficial for the child if he is
school in his mother tongue. The Right to Freedom

Mdight in the primary stage of

il any Occupation under Art. 19(1) (g) includes the right of a citizen to establish

4 <chool for imparting education in a medium of instruction of his choice. The
ct bearing and impact on the

Siate Government policy did not have any dire
lstermination of standards of education. The power of the State to prescribe the

‘edium of instruction in primary schools can’t be exercised in contravention of
ihe rights guaranteed under Art. 19(1) (a) and 19(1) (®).

The Gov

necds ofpoope. Tt dnied vageneie s ooom oE e Undersianding i
s ENess as grou PP . ; -

statute was otherwise legislatively compﬁtentn:ngfntnrizglﬁgg?;nahty .

Deeming li

Supre:neg ](lflzilr:ty c‘;:ﬁt:g;gil;; atrll1d expression a cardinal value of democracy. the

advocacy and inci ree component aspects — those of discussiffi

latter tw};. Ti;nélézl;tlf«:_t, hapd quoted Shakespeare to differentiate betlwsv(;l;;*%
ighlighted that these had no proximate relationshp i&'il

-

" (2014) 9 SCC 485: AIR 2014 SC 2094

15
*WP i
(Cr) No.167 / 2012 decided on 24 March, 2015 (Supreme Court)
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i 1assification on the basis of mode
. ide the question whether clf;usm _
Cour had“:gsdlf:;eg on icll'ltelligible differentia. The Court held that there can
on .

The ‘Mother Tongue’ in the context of Art. 350A of the Constitut?-nu

language of the linguistic minority group in a particular state. The iy : 'r-nonll' ible differentia between an employee directly reccmtt?d ?rslglzggtﬁ;
nowhere provides that mother tongue is the language whicl fhe 1 p inté r]fote d. Group Captain (Time Scale) .and Gro}lllp ai a'}‘r;1 e b
comfortable with. The State has no power under Art. 3504 to B ?mtive of the route by which they have nisen to that ;‘dan .the o be
linguistic minorities to choose only their mother lONgUEe as 2 ywetr -,-,nd1ca0 long as the two employees are of the same ¢ ?]?e : cgnditions i
instruction in primary schools. Under Art. 30(1), the linguistic Mminerity | i that § for purposes of pay and allowances or o

i differeny i dingly the civil appeal .was
whi] .":_:_'_ fi including the age of superannuation. Accordingly
aissed.

.' :udgement is it as
E .{{uggwn age based classifications und

right to choose the medium of instruction in the primary schools
established.

e e it represents the first time that the court has
S tions vader Art, 14

tongue, the Court held that the State cannot stipulate it ag 3 con:
recognition of schools as it violates the right of Unaided schools 1o de b
under Art. 19(1) (g) and the Minority schools protection under Art. 2901) an
30(1). e

Union of India v. Atul Shukla"”
Aufa Karnalkar, IVB.S.{_ 1} &

Differential treatment towards members of the same cadre on the basis of age of
retirement struck down, 3

Group Captains of the Indian Air Force were divided into two categories for the
purposes of date of retirement: _
(i) those who rise to the rank on the completion of 26 years of service
who were Group Captains —Time Scale , and

{ii) those who received the rank by promotion on the basis of merit - wi
were Group Captains - Select,

The former would retire two years before the latter.

Atul Shukla (respondent) aggrieved by this discrimination, alleged that all Group
Captains constituted a single class irrespective of whether they were promoted 1o
that rank by Scale or by merit inter se . They have the same emoluments,
allowances and conditions of service, and discharged the same kind of duty, H'Itl
the only difference was their m ode of appointment. Hence classifying officers an
the basis of mode of promotion viclated Arts. 14 and 16 of the Constitution.

The Union argued that the nature of duties performed by the first and the secoid
category were substantially different; and that the manner of promotion of the
officers was in itself a ground for their classification.

'7(2014) 10 SCC 432.
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_ usiness entity in its own right. The fact that its 100% share capital
Ll by Air India or Air India has the power to appoint the Board of Directors,
. Jirections efc., will not denude the legal status of the HCI as a Government
- { Air as a unit of HCI, not of Air India. Hence, the Supreme

nany and Che:
Lor held that employees of Chef Air cannot be deemed employees of Air India.

Corporate and Investment Law L itisab

Balwant Rai Saluja v. Air India Ltq.

Srushti Chauhan lireg

Employees of a fully owned subsidiary are not, by that virtye empl
3 (e

holding company. "eex of

In re Godrej Industries Limited’

Employed by Air India (Respondent No. 1) in the Ground Services Dapurtmns
P Solaiappan.Odayappan, IV B.S.L. LL.B.

Canteen, under a unit of Hotel Co i i

] ‘ rporation of India (HCI), na
(lfiespondent 3), its Workmen (Appeliants) raised an industria] rr(;(iely
effect t}'lat they be treated as deemed employees of the management e
and their employment be regularized with back wages. Of%" i

j93 and 5. 110 of the new Companies Act allow for postal ballot as additional
\ins, and not as one that excludes voting in person.

¢onnection with a scheme of amalgamation of Wadala Commodities Limited
i Godrej Industries Limited, a question arose whether a resolution for
wnroval of the scheme could be passed by a majority of the equity shareholders
Suing their votes by postal ballot (voting by post and electronically) without
"ually convening a meeting. The case arose before the Bombay High Court out
i « Company Summons for Direction under s. 110 of the Companies Act, 2013

w1l SEBI Circular of 21st May 2013.

y observation that the apparent legislative intent in
le and entirely

The Appe]lant.s contended that the HCI has entered into a contract wi :

t‘o run an.d maintain the canteen and for that purpose they were initiz}thuﬁr I
to_r a period of 40 days, with extensions, and without any regulariz, . ‘ gty
this amounted to unfair labour practice, and violated various at_lqn,wanr!l_ i
Contract Labour (Regulation and Abolition) Act, 1970. PVl

After the Government referred this dispute to the Central Government industs
Tribunal, it came to the conclusion that “HCI is 100% subsidia - ,u:  Indh
and the Canteen in question is a statutory Canteen established fo:);h()f :d of
more than 2,000 workers. Further s. 46 of the Factories Act. inter aj'%?"ﬁm L
power on the State Government to make rules requiring a spe;:ﬁed fac:a. ” ere
more than 250 workers are ordinarily employed, to provide and moa‘r(i:L‘J
canteen for the use of the workers and in pursuit of notification issue.:; ;ﬂ e
Lteutem.mt-Go'vemor, Union Territory of Delhi, dated 21st of January. I8 I'I-i".:
M./s. Air Ind.:a Grlound Services Department, Indira Gandhi Inrernrru"_ .
Airport, Delhi (Engineering Unit) were to be included. The Tribunal u h‘-'H
v‘vorlfers’ der_nands and held (i) that the workmen have been terminated ffo;
jlervzce.s." dmrm‘g,_7 the penc_iency of the dispute and (ii} that the termination is :

c.cordmgly, it set aside the termination of their employment and di
reinstatement with 50% back wages.” »

Ih: judge made a preliminar
uviding for postal ballots and electronic voting is unexceptionab
5 lutary.
submitted that the 2013 Act had a clear mandate to do away with all
wietings, other than those required in certain limited circumstances. The judge
\uhserved that s. 110 of the 2013 Act has a framework that postal ballot is

for such items of business as the Central Government notifies,
m Rule 22 of the Companies

Codrej

\fandatory
\lrawing interpretative aid for this view fro

\(Management and Administration) Rules, 2014.

at SEBI circular relating to Clauses 35B and 49 of the
Lquity Listing Agreement calls for mandatory postal ballot and the non-obstante
" nature of s. 110 eliminated the need for any quorum as required under s. 103. The
(Court held that the SEBI circular applies to rights of shareholders to participate
i, and to be sufficiently informed about, decisions. Since transparency and
‘idoor democracy enables informed decision making, the circular cannot be

wnterpreted to mandate postal ballot.

Referring to s. 103 of the new Act,
hew Act were yet to come into forc

{'odrej also argued th

%ilr I;l.dia challenged thi_s award in a writ petition before the Delhi High Comrt
Be:;Chlr.lgle Judge set aside CGIT’s decision, which was upheld by the Divi§ : 3

'_I‘he Supre.me Court held that while Air India might be the sole holder of shams
12 I;Isg, 1tCI is a separate legal entity, independent of its shareholders. The autha it
ek ¢ directions does not merge the identity of HCI with the sharehclder

urthermore, since HCI was not incorporated merely to run the canteen of A%

the Court held that as ss. 230 and 232 of the
¢, 5. 391 and 394 of the 1956 Act continued

"'Company Summons for Direction No. 256 / 2014 decided on 8 May, 2014, {Bombay High

(2014) 6 5CC 756.
Court).
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to apply. Hence the non
. -obstante isi

amalgamation. It also held that 5. ffg‘:;?a:; ;)f) ; 110 gj

meeti

and since meetin
, gs for a
section did ot apply, Pproval of schemes were not

W also contend that the Act did not allow them to demonstrate that the

L. iication as NPA was untenable.

.. Union of India contended that the assessment of NPA depended on many

‘W ying factors, which required the assessment to follow guidelines. Hence

L\ was no delegation of essential function. The classification was because
=it facilities differed according to categories of borrowers, and were made on
Liferent terms and conditions.

s Supreme Court upheld the amended definition. It observed that because of
he variety of loans and advances lent or made, it was not possible to define
\P.As for universal application, and hence guidelines were necessary. Prescribing
sorms for classifying borrowers’ accounts as NPA was not an essential
Wpislative function. All creditors do not form a homogenous class. Hence
sscribing  different norms with reference to different creditors was not
m_reasonable classification. The differences arose from the legal structure of the
wreditors, variety of loans they gave, and the different terms and conditions

plicable to the various loans and advances.

SEBI v Akshya Infrastructure Pvt, Ltd.’
Deepansh Guwalani, II B.S.L.

§ or Fls stgl) Public offer of shares made through public announcement cannot be withdrawn

This created WO classes of feven) if it becomes uneconomical.
Akshay Infrastructure (Akshay - Respondent) made a voluntary open offer
High Courts differed in their v: ; through a public announcement for purchase of shares of a target company
. €Ir views, € delegatioy. (MARG Ltd} in October 2011. It sought to withdraw the offer in March 2012
under regulation 27 of SEBI (Substantial Acquisition of Shares and Takeovers)
Regulations, 1997, because the offer became uneconomical. SEBI refused. In
appeal, SAT allowed Akshay to withdraw the offer and the amount deposited in

reasonable classification for the Purposes of Art, 4 i escrow. SEBI filed this appeal.
rt. 14,
Regulation 27(1) provides: "no public offer, once made, shall be withdrawn
except under the following circumstances."”

Akshay alleged it was required to withdraw the offer because of a delay of 13
months by SEBI in issuing the directions. It was held that SEBT’s delay inter alia
Wp Civil) No 901 - [ in making its comments on the letter of offer would not fall under Regulation
* Under the Securitisz{n?om decided on 28 January, 2015 (5 27(1)(b) cannot be equated to refusal of the statutory approval required from

on and Reconstruction of F; (Supreme Courr), other independent bodies, such as under the RBI, Taxation Laws and other

Interest Act, 200, nancj
. > : cial A
5 Ibid Ssets and Enforcement of Security regulatory statutes.

lhe E"to-[ Ce]llcl][ 01 Secul]ty ]ntCIESt a.ﬂd RCCO Very of Debts

s (Amendmenn) Act 2004 7(2014) 11 SCC 112
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The Supreme Court reiterated its opinion in Nirma Industries Lid,
under Clause 27(1)(b)c) and (d), a Public Offer, once made,
permitted to be withdrawn in circumstances which make it virtually
perform the Public Offer. In fact, the very purpose for deletin
27(1)(a) was to remove any misapprehension that an offer once made can
withdrawn if it becomes economicaily unviable. Accepting such a Submiss;gy
would give a field day to unscrupulous elements in the securities market tg m“;.
Public Announcement for acquiring shares in the Target Company, know]ug.
perfectly well that they can pull out when the prices of the shares have buey
inflated, due to the public offer. The Supreme Court also held that no distinctign
could be made between a voluntary public offer and a triggered public offuy,

because such distinction would defeat the very purpose for which the Takeq
Code is enacted.

V. SEB {jy
can only
imPOSSibl‘gm
g Regulentiﬂﬂ_

VBE

In view of the above, the appeal was allowed. The impugned order passed by the
Securities Appellate Tribunal was set aside and the directions issued by the SEk|
in the letter dated 30th November, 2012 were restored.

Subrata Roy Sahara v. Union of India®

Subodh Bhaisare, I B.A. LLB

Any company seeking money from more than 50 persons has to 1ake the prioy
approval of SEBI and subsequently make disclosures to SERI.

Sahara India Real Estate Corporation Limited (SIRECL) and Sahara Housing
Investment Corporation Limited {(SHICL) issued Optionally Fully Convertible
Debentures (OFCDs) through subscriptions from 30 million investors for various
purposes and raised around Rs. 20,000 crores under the guise of a private
placement for 10 years. Later, Sahara Prime City Limited intended to raise funds
through listing of its shares filed through a Red Herring Prospectus to SEBL.
While processing the prospectus, SEBI received a complaint from one K. M,
Abraham and ‘Professional Group of Investors Protections’. SEBI heard the
matter- and' ordered SIRECL and SHICL and their promoter Subrata Roy
(Appellant) to refund the amounts to the subscribers with interest at 15 % p-a.
Sahara companies preferred an appeal before Securities Appellate Tribunal
(SAT). The SAT confirmed the order. Subsequently, Sahara filed a petition
before the Supreme Court against the SAT order.

Sahara’s contended that: (a) Issue of OFCDs is not a public issue, (b} There is no
statutory requirement to list FCDs, (c) The bonds issued by Sahara are hybrid

*(2013) 8 SCC 20,
' (2014) 8 SCC 470.
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ies Act and the convertible bonds as
: nts as per s. 2(19A) of the Companies : :
lni—u:lrlg)(b) of the Securities Contracts (Regulation) Act 1956 (SCR Act); and
Eznéé are not list-able securities as per s. 2(h) of the SCR Act.

FCD was public issue, (b)
ther hand, SEBI contended that the (a) O bl

g:e:gewgs a violation of s. 73 of Companies Act 1956 and Securities Contracts
(Regulation) Act, 1956 and (c) the Red Herring Prospectus was untrue.

The Court stated that OFCDs were offered to more: thaq 50 people, hem;f: twr:re

marketable as per s. 67(3) of Companies Act, 1956. It is ma_ndatory [109 5165 %{;y |
:osue to more than 49 persons under s. 67(3) of t.hff Companies Act, - The

1ss;um OFCD itself contains the term “Debenture”; it is deemed to be a security as
:geer the provisions of Companies Act, SEBI Act, SCR ACF. The'refore s.a71’(3((l)%f2:
the Companies Act casts an obligation. on every company mder_ltlcrll_g to n:h ecourt |
securities to public to list its securities. Pursuant to these findings, the

ordered Sahara to repay the investors.

In re Adam Comsof and Kolar Biotech Limited, SEBI'"
K. Ravalee, IIl B.S.L.

For the first time, the market regulator of India, the SEBI, sentences an
individual defaulter to civil imprisonment.

The Securities and Exchange Board Of India (SEBI) has excrmsedd 123 fnai\ﬁle);
found powers under s. 28A of the SEE".I Act, 1992, and_ s:nt;:nf:e ozths o
Vinod Hingorani (defaulter) to civil impnsor}me.nt for a period of six m .
until the dues are paid, or an order of release is given.

The case involves Kolar Biotech Limited (KBL) apd Adam Comsog its roci:la;ﬁg
entity. Vinod Hingorani is the non-executive chairman of Adam Coms
Kolar Biotech Limited.

In August 2004, a complaint allegitrll]g fraqd b¥ KK];.}I: \;rtaissr;:]le]:r;dslt);esdﬁiit SK]E?E
with investigation into the scrip o .

E:i?iiiidz?rculated bogfs advertisements regarding a bonus for stéare:ltfslgl;;sm(;f
KBL and issue of Global Depository Receipt (GDR). Afte'r these a ée Basantani,
there was a notice stating the sale of propertylof one Ra! Kumalx" 1 monetar)}
Following the investigation, SEBI issued notices imposing multip ermdmate[y
penalties of Rs. 25 lakh, Rs. 30 lakh and Rs. 55 l_akh amounting “:j a]p[:1 o
Rs 11 million for deliberately and consciously indulging in flraL: udzfragd -
to induce gullible investors to invest in the shares of KBL only to

. The order against Vinod
 Order No. RO/012/2014 passed on 18 December, 2014 (SEBD) thatefollows. g
Hingorani was set aside By the Bombay High Court. Note the case
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_rani contended that he was not given a fair hearing and was detained in a
S mary and arbitrary manner. Neither did he transfer, conceal or remove any
- of the property with the intention of obstructing the execution of the
£ iicate, nor did he refuse to pay the dues despite having the means to pay. The
Ly thus violated principles of natural justice, because it did not comply with
k. pre-requisites required by Rule 73 of Part V of Schedule II of the Income Tax

A
] challenged the maintainability of the writ, because an efficacious and
mative remedy was available in the form of appeal to the Securities Appellate

viipunal. The order imposing penalty became final because Hingorani never

llenged the order imposing penalty. Hingorani failed to pay the dues despite
le time and opportunity. Therefore the Recovery Officer imprisoned him

wrsuant to his powers under the SEBI Act.
« court held that the petition was maintainable, and existence of an alternative

wmedy was no bar for exercising writ jurisdiction. The remedy of writ being
.scretionary, the court can exercise discretion if it is of the opinion that there has

bzen a breach of principles of natural justice, or if the procedure required for
decision has not been followed.

Kule 73 of Part V of Schedule II to the Income Tax Act confers the power of
urest and detention only in two situations (i) when the defaulter transfers
property with the intention of obstructing the execution of a certificate of demand
issued, and (ii) neglects or refuses to pay despite having the means to pay. In this
case the Recovery Officer has not recorded to satisfaction the existence of these
two circumstances. Ordering atrest and detention of a person for mere inability to
furnish a proposal for payment amounted to sheer abuse of power. Relying on an
earlier decision," the court asserted that non-payment of dues did not amount to
refusal to pay; simple default to discharge is not enough. The order of arrest was
illegal and arbitrary because it did not comply with the prescribed procedure. The
Court released Hingorani and remitted the case to the Tax Recovery Officer with

directions to decide the same afresh.

The judgment protects individual liberty, and sets barricades to the exercise of
the newly found power of Arrest and Detention of defaulters by SEBL

1® Jolly George Vargese v. Bank of Cochin, AIR 1980 SC 470




Criminal Law

Adambhai Sulemanbhai Ajmeri v. State Of Gujargy

Saloni M. Ghu,. Ly
Akshardham temple convicts held under the Prey '

ention of Terrorijm Aet
acquitted by the Supreme Court for lack of evidence. :

On 24 September, 2002, the Swaminarayan Akshardham Temple, sipyg;
Gandhinagar, Gujarat was attacked by terrorists, and 33 PErsons were killey. angd
86 grievously injured. 6 accused were arrested and brought before the §
Courts. Various sentences of rigorous imprisonment, life imprisonment and
sentence were passed under Prevention of Terrorism Act 2
accused. This sentence was challenged before the Supreme Court,

dieath

The accused (Petitioners) contended that: (a) confessions of the accused vops
recorded under coercion and duress; aiso, these confessions were retracted ay she
earliest available opportunity, and that there was no independent evide
corroborating the confessional statements, (b) statements of accomplices vy
recorded after delay of more than one year and (c) some accused were detainsg
in custody much before the actual date of arrest. On the other hand, tie
prosecution contended that confessions of the accused were properly recorded.
and complied with the provisions of POTA, and that there was no ill-treatmen,
nor were the accused oppressed or lured to confess,

e

The Supreme Court acquitted all accused. It held that the evidence of the
accomplices could not be used to corroborate confessions of the accused in the
absence of independent evidence, Moreover, delay of more than one year in
recording statements of the accomplice, discredits the evidence.

Though the accused were acquitted the judgment suffers from a few
shortcomings. Neither was there an order granting compensation or restitution to
the acquitted, nor were those who meddled with the delivery of justice
prosecuted. Nevertheless, on the foundation of this judgment there is need to
revisit the tenability of all existing prosecutions under POTA.

'(2014) 7 sCC 7186,

> ap
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002, againsi phe
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. 2
Arnesh Kumar v, State Of Bihar
Gayatri Dharmadhikari, V B.S.L .LL.B.

automatic arrest on an accusation under 498-A of the IPC.

his case, the issue before the Supreme Court was whether anticipatory bail
H ’ "
.uld be granted to the petitioner.

iti ied for anticipatory bail, but was
Petitioner feared arrest and applie ail, |
:ccc:ssful. Thereafter he appealed to the Supreme Court. His w1f§ maqe
Illbuations that he had demanded dowry, and driven her out of the matrllmomal
:nge The Supreme Court allowed the appeal, and granted anticipatory bail.

The important part of the judgment is the order to all State Govemmer&ts to
mstruct their police officers not to arrest automaucall_y when a ;:ase 111)n t:rths.
9§A of the IPC is registered. But instead the)_( must satisfy themselves a o:l 1;
aecessity for arrest under the parameters lalq down, thz_it flow from s. 4 ot
\(r.P.C. that provides the conditions under whlqh the Pohce may aq:s; wi ‘tt?u
".v.;an'ant. This order also stipulated that all police officers be__prow 'eh Wlt' a
I:‘heck—list for the purpose of matters specified upder s..41(1)(b)(11), wl}lcf:_ cslf:t: ﬁon
:provides for the circumstances of which the police officer shall be satisfied when
ihe arrest is necessary.

The police officer shall forward the check-]ist' and shall ﬁ.1m1sh the r;asc.ms a;:g
inaterials which necessitated the arrest, Whllf.‘: forwaltdmg or pro u(;:mg L
.accused before the Magistrate for further detention. While apthonsmgth etenll_oe
of the accused, the Magistrate shall peruse the report furmshed .by el po fltcr
officer in the terms mentioned above, and shall authorise detention only afte

recording his satisfaction as regards compliance.
In arriving at its decision, the Court stated the following reasons:

(i) Law Commissions, Police Commissions and this Court in a la_rge
number of judgments have previously emphasized the need.to maintain a
balance between individual liberty and societal order while exercising
the power of arrest. _ ‘ o ‘

(i) Thepexistence of the power to arrest is one thing, the justification for the
exercise of it is guite another. .

(ii) It must be ensured that police officers do not  arrest accuseg
unnecessarily, and Magistrates do not authorise detention casually an
mechanically; because any arrest affects the liberty of a person and may

leave permanent scars on him.

?(2014) 8 SCC 273
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The Supreme Court ruled that there

, . must b iew i
Circulation, for the foﬂowing reasons; © feview in open court and noy it

; .
((i')) gy 1ts very nature, death Sentence is irreversible
1) Death sentence js 5 Judge-centric’ '
trained mindg May come to different

Sharanyq §; b
Supreme C, . - ya dingh, I B.A. LL.B,
ourt lays down 16 guidelines for investigation of police encounters

I - “ . N .

2(2014) 9 S0 737,

P-N. Eswara Iyer & o :
52014 AIR SCW saag Regisrar, Supreme Coury of India, (1980) 4 SCC 680
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jymbai police and alleged criminals resulting in death of about 135 persons
petween 1995 and 1997, They prayed for information and particulars, registration
. offence against police officers, directions against the Coroner to submit report
.bout his actions, and for guidelines to regulate investigation of police
pwncounters. The High Court issued some guidelines. Not satisfied with these
wuidelines, the PUCL filed SLPs before the Supreme Court.

PUCL. put forth suggestions on the basis of guidelines given by the High Court
and National Human Rights Commission (NHRC), mainly for forming separate
investigative team to investigate encounters, and providing compensation to
victim’s family after ascertaining the victim’s identity.

The different governments varied in their response. Union of India and some
States and Union Territories had implementation concerns. While some stressed
on investigation by a higher officer, some opined that exhaustive knowledge of
the local area would make the local police an ideal investigative team.

The Supreme Court acknowledged the role of police in the society and stressed
that rule of law must be followed. It laid down 16 procedural guidelines for
investigating death and grievous injury during police encounters, in light of the
Universal Declaration of Human Rights (UDHR), the United Nations Code of
Conduct for Law Enforcement Officers and the Minnesota Protocol. The
important guidelines are:

(1) any information of criminal movements or activities to be reduced into

writing without revealing details of the suspect;
(i) death arising out of an encounter (o be registered as FIR and forwarded

to the Court;
(ii1) independent investigation of the encounter by CID or another police

feam;
{tv) family members of the victim can approach the Sessions J udge;
(v) compensation to victim’s dependants under the scheme provided in s,

357A of the Criminal Procedure Code.

Sanskar Marathe v. State of Maharashtra®
Ritvik M. Kulkarni, IIf B.S.1..
Mere criticism of politicians or other persons in charge of government
administration does not amount fo sedition.

Aseem Trivedi (Trivedi), a political satirist and cartoonist, made and posted on
the internet, cartoons and caricatures of the Parliament and the Ashok Chakra as

# Criminal PIL No. 3 / 2015 decided on 17 March, 2015 (Bombay High Court).
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a protest against corruption. He was arrested for violation of 5. 124-

s. 66-)_\ of the Information Technology Act and s. 2 of the Pfevcnt;znof);hf o
to Natlonal_ Honour Act, 1971. Hence this public interest litigation was fjj P
Bombay High Court granted him bail in September 2012, tied. T

The Court was to decide whether Trivedi’s humoro i

critic_:ism amounted to sedition. On behalf of Tri\?:dimijt pgfsnzzli¥edgmagln
making the cartoons fell within his right to free speech and en " 1
guarar‘lteed under Art. 19(1)(g) of the Constitution, and that his axpreSSlm
detention for these acts were a blatant violation of his fundamenta] rightsrre "

Deciding in Trivedi’s favour, the Court held that mere criticism can

gr_our‘ld for criminal liability as an act of sedition. The Court confi o be“
principle that .the words ‘government’ in s 124A of the IPC should be inrtI:ed o
to mean the visible symbol of the State, and not merely the specific pers rpret%ﬁ
are .jat'a pz‘micular time entrusted with the responsibilities of carfyinons WE:m
admlms.tratlon. The Court observed: “... comments, however strongl gwor; 2
expressing disapprobation of actions of the Government, without excifin 0:;, eﬁﬂ
fe.elmgs which generate the inclination to cause public disorder b .
violence, would not be penal”. Y acil

The Court stated that while Trivedi’s actions are driven by strong dislike of th
Goverpment, they are not of such nature as to incite member of the public tL
commit any offence. It also held that criticism of politicians or advocating for thz
change of government by lawful means will not amount to sedition, even though
Fhe_ expression employed may be obscene or vulgar; unless it {s capable gf'
mciting violence among the public (or does so, in fact). d 3

Shatrughan Chauhan v. Union of India’
Prabitha Balasubramanian, Il B.S.1..

Arts. 72 and 161 _of our Constitution give the power and duty to pardon etc., and
to suspend, remit or commute sentences in certain cases, especially death
sentences. After exhausting all remedies, the convict has the Constitutional right

;o ;_ile a mercy petition either to the Governor of his State, or to the President of
ndia,

'ilﬁatrughan Chauhan is_a family member of death convicts Suresh and Ramji.
ese two men, and their families, filed mercy petitions, and wrote several times

T(2014)3 sCC 1.

)18y

(©
was disposed of after 11 years, and it took another 4 months to inform them of

the rejection. Although granting mercy petitions is the discretionary power of the
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jail authorities regarding the status of their mercy petitions. The mercy petition

president or Governor, and thereby is not subject to judicial review, Chauhan
Jlleges that the inordinate delay in deciding mercy petitions violates the right to
life under Art. 21, which is why they have approached the Supreme Court under

Art. 32.

The Supreme Court accepted that undue and unexplained delay in dealing with
mercy petition is one of the circumstances, and held that due to the absence of
acceptable reasons for delay by the executive, the commutation of death sentence

to life imprisonment may be allowed.

Though there is no legal obligation imposed on the Governor and President to
give reason for their decision, if supervening circumstances after the sentencing
of a prisoner have occurred, the Supreme Court will have the power to uphold the
de facto constitutional protection of Art. 21 to every convict; thereby subjecting
such cases to judicial review. The following supervening circumstances are
relevant for commuting death sentence to life imprisonment:(i) unexplained
delay (ii) insanity (iii) solitary confinement (iv) judgments declared per incuriam
(v) procedural lapses.

This judgments balances the rights of both the accused and the victim, and the
power vested in the highest dignitaries who must exercise their reason.

Sunil Bharti Mittal v. Central Bureau of Investigation®
Anshul Chopra, IV B.S.L. LL.B.

Mens rea required to invoke liability of human agent for acts of company.

The CBI identified irregularities in the controversial allocation of the Unified
Access Services Licenses in 2008. The allocation of these Iicenses was held to be
illegal by the Supreme Court. A Special Court was set up for trial of offences
relating to the 2G Case. After investigation by the CBI, a charge sheet was filed
naming the then Telecom Secretary along with three companies, accusing them
of causing losses to the Government Revenue. This Special Court issued
summons to Sunil Mittal although he was not named in the charge sheet. While
applying the principle of “alter ego”, the Judge held that Sunil Mittal was liable
for acts of the company, being in charge of the affairs of the company. Sunil

¥2015 Crl.L.J. 1130 (SC): 2015 (1) SCALE 140
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201§

Mittal challenged this order in the Supreme Court under An

Constitution of India. 136 of the

The Court had to decide whether the principle of ‘alter e

such a way as t0 make the directors of
committed by the Company. ot @ Compny

go’ could be applied
liable for ap offeﬁrrw;:

Sunil Mittal contended that the principle of alter

erroncously. The principle is always app?icd . reversefgxh:;i bee:;}1 appliad

person who is controlling the affairs of the company is made arj: whenever 4

tc}:);?pany can also be' 1mp1ic.ated as accused person. Sunil Mittal alsil)cgused, th2
such a person will be vicariously liable only when a statute contende

when there is material to attribute acts of criminality to that peEmVJdes 80, of

oL w son. .
contended that it is the “human agency” in the accused companies 'fhhaet: S:vB.
(S

responsible for such an offence involving mens rea, and such an a e
person was to be the top-most person as indicated by circumstantial evidg o

ence
The Court upheld the contention of Sunil Mi :

eld ¢ il Mittal and declared t inci
has been applied incorrectly by the Special Judge, as itr ran h:(i; b )

principle of vicarious liability. The Court observed that a person whgtirsa ?r: gga:he
ge

of the affairs of the compan . .
circumstances: pany can only be held lable in the following

1. Where a statutory regime attracts doctrine of vicarious liability

Intellectual Property Rights Law

Aloys Wobben v. Yogesh Mehra'
Sejal Agarwal, III B.S.L.

Aloys Wobben (Wobben - Appellant) is a scientist engineer and founder of a
German Company Enercon GmbH, and holds Indian patents for inventions in the
field of wind turbine generators and wind energy converters. The operations in
India are done by a joint venture Enercon India Limited formed by Enercon
GmbH and Yogesh and Ajay Mehra (Mehra— respondent). Wobben’s patents
were licenced to Enercon India Ltd (Enercon India) and were renewed. This
agreement was terminated in 2008 because of non-fulfilment of obligations.
Enercon India filed 19 revocation petitions before the Intellectual Property
Appellate Board (IPAB) under s. 64( l)2 of the Patents Act 1970 (the Act).
Wobben filed 10 infringement suits in the High Court. Enercon India filed 4
more revocation petitions before the IPAB, and also counter-claimed for
revocation in Wobben’s suits under s. 64(1) of the Act. IPAB. Parties filed
consent terms in the High Court to expedite trial in the suit and counterclaim.
After this order, the IPAB revoked 6 patents granted to Wobben. Wobben alleged
that pursuing revocation proceedings after the consent order was an abuse of
process of court. The matter came to the Supreme Court.

The question before the Supreme Court was whether the same party could seek
counter-claim of revocation in an infringement suit after having already availed
earlier of the remedy of post-grant opposition before the Patent Office.

The Supreme Court held that the same parties cannot avail of both these remedies
under s. 64(1) of the Patent Act, 1970, as the section expressly uses the term “or”
to separate the two remedies, thereby making them disjunctive. Moreover,
availing of both remedies amounis to misuse of judicial process, because the
prayer in both proceedings is the same. The Supreme Court also held that once a
post-grant opposition has been filed, the same party cannot seek revocation, or
challenge the patent by way of counter-claim of revocation in infringement

proceedings.

! AIR 2014 SC 2210.

 64. Revocation of patents: (1) Subject to the provisions contained in this Act, a patent,
whether granted before or after the commencemen! of this Act, may, be revoked on a petition
of any person interested or of the Central Government by the Appellate Board or on a
counter-claim in a suit for infringement of the patent by the High Court on any of the
following grounds, that is to say...




270 ILS I.aw College "
® %

The Court reached this conclusion based on the fact that the locus 1y
challenge in both proceedings is the same: “person interested.” Also,
64(1) starts with the words “Subject to the other provisions of this 4a

T W

revocation proceeding is made subservient to a post-grant Proceeding, gy, it

cannot be filed once post-grant remedy under . 25(2) has been sought,

However, it was held that in view of the consent order in the High Cotn
Enercon India could not pursue the revocation petitions before the [PAR, |

The judgment however does not clarify the situation in a cage where TeVO:litigy

has been filed, and thereafter an infringement suit i.c. whether the Infring:mgpy
suit should be stayed till the revocation is heard and the validity of pateng
decided.

Bayer Corporation v. Natco Pharma Limited?
Rachit Betharia, ITi 5L
Grant of compulsory license to Natco for Bayer’s “Nexavar” upheld.

Bayer, the Petitioner, an internationally renowned manufacturer of innovative
drugs, held patent rights for a cancer drug, “Sorafenib Tosylate”, marketed ¢
“Nexavar”. On refusal of a license, Natco, the Respondent successtully broggh
an application before the Controller of Patents for a compulsory license
Aggrieved by this order, Bayer preferred an appeal to the IPAB which upheld the
Controller’s order. Bayer challenged the order in a writ before the Bombay Fiigh
Court. Bayer’s argument that no reasonable efforts to obtain a voluntary license
were taken by Natco was not accepted by the Court taking in view the expiigin
refusal by Bayer to grant a voluntary license to Natco by its letter of 27
December, 2010. On the question of whether the supplies by infringers of the
patented drug could be taken into account to decide the ‘reasonable isst’
requirement, the Court held that infringer's quantity of goods could not be taken
into account only because it could stop on any day. On the meaning of “adequate
extent” with respect to reasonable requirement, the Court opined that, so far &5
luxury articles are concerned, the threshold of the ‘adequate extent’ test would be
completely different from the threshold of the ‘adequate extent’ test so far us
medicines are concerned. In respect of medicines the adequate extent test has {0
be met fully.

On the drug’s pricing, Bayer stated the price was to be arrived at taking o
account the R&D costs incurred not only on the patented drug, but also that of
failed drugs. It refused to submit its balance sheet and details of reimbursems#il
received from the government of U.S.A. as the drug was an orphan drug. This
hindered the determination of the reasonable price due to lack of evidence. Ba et

* WP No. 1323/2013 decided on 15 July, 2014 (Bbm High Court)

e A
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also contended that it had introduced a Patient Assistance Program (PAP) in
respect of the patented drug. The Court observed that the PAP price is a
conditional price, depending upon the patient satisfying certain pre-existing
criteria, and that it was completely at the discretion of Bayer and the doctor
attending the patient. Hence such price is not the price at which the patented drug
is made available to the public. In view of such circumstances the court held that
the patented drug was not available to the public at an affordable price.

The Court further observed that manufacture in India may not be in all cases
necessary to establish working in India, However, the patent holder would
nevertheless have to satisfy the authorities under the Act as to why the patented
invention was not being manufactured in India keeping in view s. 83 of the Act.
In the light of the above discussion the court refused to interfere with the orders
of the Controller and the Tribunal.

Bayer’s Special Leave Petition to the Supreme Court was dismissed.*

Institute for Inner Studies v. Charlotte Anderson®
Ritvik M. Kulkarni, lII B.S.1.
No copyright over positions and performance of pranayama and Asanas.

Institute for Inner Studies (Institute — plaintiff) is a Filipino company established
to spread pranic healing, arhatic yoga, inner teachings and practices developed
by their Master Choa Kok Sui, and has affiliated institutions and branches in
India, which are the other plaintiffs. Charlotte Anderson (CA) was associated
with Institute, and under its licence, conducted courses and sold its publications
in India. This licence was terminated, yet CA conducted courses, issued
certificates and sold books and CDs without authorisation from the Institute.
Other defendants unrelated to each other, are practitioners of pranic healing
techniques. The Institute claimed in the suit copyright over the techniques of
pranic healing, and trademark over ‘Pranic Healing’, and brought a suit of
copyright and trade mark infringement against CA and other defendants and
sought injunction restraining them from carrying out activities of spreading
Pranic Healing teachings, techniques, practices and courses, or from organising
workshops, training programmes or seminars,

On the question of trademark protection, the Court held that the word ‘Pranic
Healing’ has been in the public domain with literary mentions dating back to
1906, and said term fails to pass the test of non-distinctiveness as required by s. 9
of the Trademark Act 1999, as the words are descriptive in nature.

‘sLp (C) No. 30145/2014 decided on 12 Décember, 2014 (Supreme Court)
CS (08) 2252/ 2011 decided on 10 January, 2014 (Delhi High Court).
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On the question of copyright protection, the Court held that there cannot h

copyright in the mere idea of performing an art or exercise in a parti -
manner, and the mere assembling of physical positions did not amount to alcmt
of choreography, because they lacked ‘pre-determination or fixation’. It the v‘?ﬁm
concluded a copyright or a trademark cannot exist in the specific ’forre -
Pranayama ‘Asanas’ or Bikram Yoga. T

Jones Investment Co Inc v. Nagarajan Srinivasans
Yojit Pareek, NI B.§ ;.

Doctrine of first user applies if trans-border reputation is not established aficr
non-usage of trademark 9

NS applied for registration of the trademark ‘Jones alleging its use since 1993
J ones Investment (JI - appellant) opposed registration, claiming that it had beeﬂ.«
using the trade mark “Jones New York” since 1966 and was registered in 1977,
.-II alleged that it was the prior user of the trademark and it had acquire(i
international reputation and trans-border reputation.

NS replied that the trademark “Jones” is different from the NS’s trademark
“Jones New York”, and the goods in respect of which the JI has registered the
trademark were sold only in foreign countries and not in India. JI does not use
the Frademark in India. NS has adopted the trademark honestly and has been
continuously using their trademark from 1993. There is no question of confusion
or deception.

JI raised grounds of opposition under ss. 9(1), 9(2)(a), 11(1), 11(2), 11(3), 11¢i10)
an(_i 18_(1) of the Trade Marks Act, [999. The Deputy Registrar considered each
objection, and dismissed the opposition, and allowed the registration of NS's
mark “Jones”. JI filed the appeal in IPAR.

JI stressed on the use of the mark since 1966 and the fact that it had international
reputation and trans-border reputation, since the mark was used in more than 35
countries including USA. Appellant has registered their trademark in India in the
year 1977 in respect of class 25 relating to same goods as of the respondent.

The IPAB dismissed the appeal, and observed that JT was not been able to
esta.bhsh trans-border reputation for its mark as it had not used the trademark in
India. The IPAB relied on the judgment of the Supreme Court in Milmet Oftho
Industries v. Allergan Inc:’

6

0a/48/2010/TM/CH & MP No. 260/2010 in OA/48/2010/TM/CH decided on 24 February,
i 2014 (Intellectual Property Appellate Board).

(2004) 12 SCC 624: AIR 2004 SC 3355
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“multinational corporations, who have no intention of coming to India
or introducing their product in India should not be allowed to throttle an
Indian Company by not permitting it to sell a product in India, if the
Indian Company has genuinely adopted the mark and developed the
product and is first in the market. Thus the ultimate test should be who is
first in the market... However, if an evidence it is shown that the
Respondents had not adopted the mark prior to its use in India by the
Appellants then, undoubtedly, the trial Court would vacate the
injunction.”

Shamnad Basheer V. Union Of India®
Aishwarya Bedekar, Il B.S.L..

Key provisions of Trademark Act and Patents Act about composition of the IPAB
struck down as unconstitutional,

Mr. Shamnad Basheer filed a writ petition in the Madras High Court in 2011
seeking to declare the establishment and constitution of the Intellectual Property
Appellate Board (IPAB) (as provided under the Trademarks Act, 1999 and the
Patent Act, 1970) as unconstitutional, since it violated the basic structure of the
Constitution. He also pursued a miscellaneous petition seeking stay to the
appointment of Vice Chairperson to the IPAB, on the grounds that the Selection
Committee formed for the appointment of Vice Chairperson did not abide by the
rules prescribed by the Supreme Court in Union of India v. R. Gandhi’

Mr. Basheer raised several issues; one of them being that the salaries,
appointments and functions of the officers of the IPAB were controlled by the
Department of Industrial Policy and Promotion (DIPP) of the Ministry of
Industry and Commerce. Thus, the constitution of the IPAB clearly violated the
doctrine of separation of powers, which requires the Judiciary to be strictly
separate from the Executive. It also violated Art. 14 and 21 of the Constitution,
which give to each citizen the right to have their judicial matters decided by a
judicial body that is independent. The qualifications for the appointment of
Chairperson, Vice-Chairperson, and Judicial Member under Ss. 84 and 85 of the
Trade Marks Act, 1999 and of the Technical Member under s. 116 of the Patents
Act, made no mention of the requirement for them to be advocates with
experience of 10 years. The provision relating to elevation of Technical Member
to the post of Chairperson or Vice-Chairperson was also questioned. He also

¥ WP 1256 / 2011 decided on 10 March 2015 (Madras High Court).
¥ AIR 2007 SC (Supp) 1024.
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argued against the composition of the Selection Committee, which h .3
representation from the judiciary. ad miniiyg)

The Madras High Court held these critical provisions of Trademarks Act, 199

u_nconstitutional. The Court held that the selection of judicial memb::rs f e
persons having no judicial experience was invalid, and Technica] Mem{:fm
lacking judicial qualification could not be appointed as Chairperson or v;j i,
Chairperson. It also held that the Selection Commitiee must necessari] hm:h
more judicial members. &

Sunny Sales v. Binod Khanna'

Kamlesh Y. Mali, IVBS.L. LL |
Plaintiff held to be liable of reverse passing-off defendant's trademark

Based in Kolkata, both Sunny Sales (SS) and Binod Khanna (BK) import sewing
machines and cutting machines. and sell them in the Indian market. Both use thf
word mark ‘LIPU” and a label mark consisting of a ‘triangle’; the word ‘LIPU’ e
derived from a geographical region of China. i

While SS was using the mark since 1994, BK claim use since June 2007. Both
have applied for registration of the label mark, which is pending. SS has also
applied for registration of the word mark ‘LIPU’ in December 2014. Hence SS
seeks interim injunction to restrain BK from using the trade mark ‘LIPU’.

BK states that an importer cannot normally claim proprietorship over the mark of
an exporter or manufacturer.'' In Double Coin Holdings Lid. v. Trans Tyres
(India) Pvr. Ltd.,"? a test was laid down to determine whether an importer or
distributor can claim proprictorship over the trademark of a manufacturer or
exporter; wherein it was held that when the customer identified the trademark
with the importer or distributor, it could make such a claim, else not, SS stated
that the machines were manufactured in China on their instructions and that the
mark ‘LIPU’ was imprinted on the machines on their instructions.

The doctrine of reverse passing off laid down in Bristol Conservatories case,”
was invoked; the question was whether 88 is the proprietor of the mark ‘LIPU’
in India, and whether any goods sold under that mark in India are associated with
SS. Two of the exporters and manufacturers whose products were imported by
SS were ‘Linhai New Lipu Machine Company Limited’ and China Light Suit
Cases bags and safety products IMP/EXP Corporation, situated in China.

:': G.A. No. 910 of 2014 decided on 10 November 2010 (Calcutta High Court).
2 See In re Apollinaris Company, Limited [1891} 8 RPC 137
1> 2011 (46) PTC 194 (Delhi).
Bristol Conservatories Lid. v. Conservarories Cusiom Built Lid (1989 RPC 455).
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Rejecting the injunction prayer, the Court held that SS failed to establish that the
mark has become so identified in this country, that its people identify it as
pelonging to SS and not to the Chinese manufacturer. BK was successful in
proving reverse passing off. Hence the prayer for an injunction was refused and
the application disposed of in favour of defendant.

Tekla Corporation v. Survo Ghosh'.
Aishwarya Bedekar, HI B.S.L.

Doctrine of misuse of copyright not a defence to infringement.

Tekla Corporation (plaintiff) ctaimed copyright in a software programme named
Tekla Structures. Tekla sued Survo Ghosh (defendant) for installing the
programme without obtaining a license from Tekla.

Ghosh’s contentions were based on the “Doctrine of copyright misuse”, that
Tekla was involved in practices of copyright misuse, wherein as copyright owner
Tekla took advantage of the monopoly rights and engaged in practices that were
gither anti-competitive, restrictive, or against public policy. Ghosh also argued
that the terms of use of Tekla Software, and the unreasonable conditions that the
licensees had to agree while obtaining license, were a clear case of cospyright
misuse. He relied on the US court’s decision in Lasercomb v. Reynolds,” which
recognized this doctrine of copyright misuse.

Tekla contended that copyright is a statutory right in Indian law, and contained
an exhaustive list of defences that could be sought in a case of infringement. The
doctrine of copyright misuse is not one of them and has never been applied in

India before.

The Delhi High Court decided in favour of Tekla. The Court held that s. 52 of the
Copyright Act, 1957 provided for a list of defences, and the doctrine of copyright
misuse was not one of them. Even if doctrine of copyright misuse were an
equitable right, Ghosh had no defence because he did not come to court with
clean hands, having committed copyright infringement. The Court also explained
that if the doctrine of copyright misuse were to be applied, any person may
unilaterally decide that the owner of the copyright has lost her monopoly right,
and would thereby usurp the exclusive rights of a copyright owner.

14 CS (0S) 2414/ 2011 decided on 16 May, 2014 (Delhi High Court).
13911 F.2d 970 (4th Cir. 1990)
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Whirlpool of India Ltd. v. Videocon Industries Lid.

Registered design proprietor held liable for piracy of design.

Whirlpool (plaintiff) and Videocon (defendant) m

_ . anufacture hom
Ind@. Wh:{'lpool cgntended that Videocon’s Videocon Pebble C\j;)
replica of its wgshmg machine model, for which it had design regj
Vidgozgn hz:id rfiiglstration for its design for the product. Therefore the él;t;_.mun_
required to decide whether a registered propriet e
registered design. ; proprictor Gould be sued for piracy ofg

Pliaingey iy
S an sxne|

Whirlpool relied on a plain readin, “
_ g of the words “any person” s. 22 of

1 _ ! f
Designs Act, 2900 (the Act),” which can include even a registered proprieon,n !he
contented that if the legislative intent was to exclude registered proprietors =r g
the Act would have expressly mentioned such exclusion, as can be found und::T

29 of the Trad ibes infri
A e Trademarks Act, 2000, that describes infringement of a registered rade

Videocon argued that since s. 11 i i

| . . grants a monopoly right to use its regi
des_lg.n, it cannot.be sued for piracy. At best, Whirlpool could chal]eﬁlgszeruh‘:
validity of the design before the Controller under s. 22(3) of the Act. .

The Court held, in favour of Whirlpool, that a registered proprietor could indeed
be 1_1eld !1ab1e for piracy of another’s registered design. Since Videocon Obtai;ll:d
registration after Whirlpool did, it could not invoke its registration as a defence
The Court observed that the monopoly right granted under s. 11 was not bein I
absolute, but subject to all other provisions under the Act, including s. 22. .

After comparing the visual features of the two

) ' products, the Hon’ble Couit
conclqded that, Videocon certainly infringed Whirlpool’s registered design. Sil;oc
the l?efendant s product was an obvious imitation of that of the Plaintiff’s, the
?lgn btlfa Courtl uph‘(;lccli the latter’s action for passing off as well and granted da
injunction against Videocon restraining it fr aki i i :
i g om making or selling the impugned

i6
NM No. 2269 / 2012 in Sui i i
iy 2 in Suit No 2012 / 2012 decided on 27 May, 20__14 (Bombay Hiph
722, Piracy of registered design. (1) During the existence of copyright in any design it shall
?xot be lawful for any person- Y
a) for the purpose of sale to apply or cause 1o be applied i
_ ... the d [
obvious imitation thereof, ...; o ¢ design or amy i
(2) If any person acts in contravention of this section, h i
SO Rl f on, he shall be liable for every
(a) to pay to the registered proprietor ... a sum ... recoverable as a contract debt, or

(b) ... to pay such damages as may b ; .
accordingly: ... & y be awarded and to be restrained by injunction

Personal Laws

Juveria Abdul Majid Patni v. Atif Igbal Mansoori'
Varad Shende, 11l LL.B.

Decree of divorce does not free husband from liability under the Domestic
Violence Act, 2005.

juveria Patni (appellant) married Atif Mansoori (respondent) according to
Muslim rites in May 2005. Atif treated her with cruelty, harassed her and
physically assaulted her in January 2006. He refused to allow her into the house
:n February 2006, and told her to stay with her parents. He never visited to see
his own baby delivered in Mumbai in August 2006; instead filing a petition
seeking custody of the minor child. Juveria lodged an FIR in September 2007
under s. 498A, and 406 TPC. Later she also contended to have obtained an ex
parte khula (a type of divorce) from a Mufti under the Muslim Personal Law in
May 2008. Atif challenged the khula, and filed a petition for restitution of
conjugal rights.

In September 2009, Juveria filed a petition under s. 12 of the Domestic Violence
Act, 2005 (DV Act) in Mumbai. In February 2012, the Magistrate allowed the
application and directed Atif to pay interim maintenance of Rs. 25000. The
Sessions Judge set aside this order on the ground that it was not maintainable on
account of an effectual divorce and lapse of iddar period. The High Court upheld
the order of the Sessions. Juveria approached the Supreme Court in appeal by

special leave.

Atif argued that he was no longer liable to pay maintenance under Muslim
Personal Law since a divorce was obtained by khula in May 2008.

The Supreme Court held that once act of domestic violence was committed
during the sustenance of a domestic relationship (as defined in s. 2(f) of the DV
Act), subsequent decree of divorce will not absolve the committer from liability
from the offence committed, nor will it deny benefit to which the aggrieved
person is entitled including monetary relief, child custody, compensation and
interim orders under the various provisions of the DV Act. It directed Atif to pay
Rs. 25,000 interim maintenance as ordered by the Magistrate with direction to
the Magistrate to dispose of the petition under s. 12 of the DV Act.

! (2014) 10 SCC 736.
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Khursheed Ahmad Khan v, State of U.p.?
Chithra George, VBS.L ip Il

Polygamy is not an essential practice among Muslims as it finds no o
propagation in Quranic texts. 0 cldar

Khursheed Khan (Appeliant), an Irrigation Supervisor with the UP Governme
was removed from service for misconduct, for contracting another marTiQ«m'
&l‘;rmg the existence of the first marriage without permission of the Gcwe:mm‘u f:
is violated Rule 29(1) of the U.P. Government Servant C i
(the Rules). onduct Rules, 1934

Khan contended that he had divorced his first wife before i

1 performing the
marriage. He al_so f:hallenged the validity of the Rules as being violitive f;"cg:id.
25 of the _Consututlon, on the ground that Islam, the religion to which he belon;: L
permits him to have four spouses. N

The State submitted that there was no proof of divorce; and that the validity of
tl}f: Rule 29(1) of the Rules was not open to question on the ground thaj it
violated Art. 25 of the Constitution of India.’

In Badruddin v. Aisha Begum,4 Allahabad High Court had held: ‘though tho
personal law of Muslims permitted having as many as four wives but it could m:;:r
be said that having more than one wife is a part of religion. Neither is it mads
obligatory by religion nor is it a matter of freedom of conscience. Any law a‘.rl1
favour of monogamy does not interfere with the right to profess, practise and
propagate religion and does not involve any violation of Art. 25 of the
C?nstitution.’ In RA. Pathan v. Director of Technical Education,’ the Gujara:
High Court analysed in depth the tenets of Muslim personal law and held tha:
Art. 25 of the Constittion permits only what is permissive under the scriptust:
and couid not be equated with a mandate which may amount to a religious;
practice. In Ram Prasad Seth v State of UP.f The Allahabad High Court had held
that the_ act of performing second marriage during the lifetime of one’s wife was
not an integral part of religion, nor could it be treated as practising or professing
or propagating Hindu religion. .

The Supreme Court approved the views in these three cases.

The Supreme Court held that there was no reliable evidence of divorce. It also
held that Rule 29(1) of the Rules did not violate Art. 25 of the Constitution as

: CA No 1662 /2015 decided on 9 February, 2015 (Supreme Court).

" See Sarla Mudgal v. Union of India (1995) 3 SCC 635 ; State of Bombay v. Narasu Appe
Mali AIR 1952 Bom 84 '

*(1957) Al LI 300.

* (1981) 22 Guj LR 289,

® AIR 1957 All 41.
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there was nothing in the Quranic text indicating that contracting many marriages
was a matter of religious faith and belief. It also declared that religious practices
that run counter to public order, morality or health or any policy of social welfare
that the State embarks upon, are not protected by Art. 25 of the Constitution.
Religious practices must therefore give way to the good of the people of the State

as a whole.

Shabnam Hashmi v. Union of India’
Thulasi K.Raj, V B.S.L. LL.B.

Right to adopt a child is not a fundamental right under Art. 21.

Relying on Manuel Theodore D’Souza® and Philips Alfred Malvin v. Y. J.
Gonsalvis,” Shabnam Hashmi (petitioner) filed a writ petition under Art. 32
seeking recognition of right to adopt and to be adopted as a fundamental right
under Art. 21 of the Constitution. Alternatively, Hashmi requested the Court to
lay down optional guidelines enabling adoption of children by persons
irrespective of religion, caste, creed etc., and to direct the Centre to enact a law
focusing on the child. Hashmi stated that the Juvenile Justice Act, 2000 (the Act)
was a secular law enabling any person to adopt a child, irrespective of the

religion.

The All India Muslim Personal Law Board (AIMLB), the intervener, stated that
adoption was merely one of the methods provided for under the Act, and that
Islamic law did not consider the adopted child equal to a biological child. It
asked the Court to direct Child Welfare Board to observe the principles of
Islamic Law before declaring 2 Muslim child available for adoption under s.
41(5) of the Act. The Union informed the Court that prospective parents,
irrespective of their religious background, were free to access the provisions of
the Act for adoption of children after following the procedure prescribed.

Since the petition was filed in 2005, and the Act was amended in 2006
facilitating adoption, Hashmi’s prayer was fulfilled. But the Court did not uphold
a right to adopt or to be adopted as a fundamental right. It observed: “the present
is not an appropriate time and stage where the right to adopt and the right to be
adopted can be raised to the status of a fundamental right and/or to understand
such a right to be encompassed by Art. 21 of the Constitution” in view of the
conflicting views amongst different communities.

"(2014)4 SCC 1.
¥ (2000) 3 Bom CR 244.
¥ AIR 1999 Ker 187.




Procedural Laws

Dashrath Rupsingh Rathod v. State Of Maharashtrg!
Bhagyashree Patwardhan, (g1 LR

Complaint of dishonour of cheque can be filed only in the Court withiy
I;ﬂ:ﬂ‘

local jurisdiction the offence was committed.

Dashrath Rathod (accused) issued a cheque to the complainant company issyed
K38

by UCO Bank, Tangi, Orissa. The complainant presented it to State Bank of

India, Ahmednagar Branch, Maharashtra. The ch i
ch, . eque was dishonoured 0
Bt‘hank. He filed a complaint under s. 138 of the Negotiable Instruments :gt ll-'i,ﬂ
; he Act) at Ahmednagar. The accused questioned the jurisdiction of the Jl\,:f:g
mednagar. The JMFC held that since the demand notice was issued from fmd

the payment was claimed at Ahmednagar, he had jurisdiction to try the

(Pflomp]aint. In_appeal, the: High Court disagreed with the conclusion of the IMFC

that Fhe receipt of notice and non-payment of the demanded amount had

prominence over the place from which the notice of demand was issued, and el

g:_lartn gl\;[}FC, Al'irflectflzllagsar did not have territorial jurisdiction. The accu:lsed filiedl
nai appeal in the Supreme. Court, which was h i

that involved the same question. =16 vith many other appcil

The Supreme Court observed that cause of action to file a complaint arises afis
(a) the cheque is presented to the drawee bank within a period of six months frok;r
th_e d_ate qf its issue, (b) the complainant demands payment of the cheque amou::
within thirty days from the day he receives information from his bank that th'.wlc
zl;g&::t l;sihl?eegffisho(ri:ouredf and (c) the drawer has failed to pay the cheqm-‘:
ithin fifteen days of receivi i
ere not mgredionts ot ijf/ence. eceiving such notice. However these conditions

The Supreme Court observed that under s. 138 of the Act, an offence occurs
when the dr_awee bank retumns the cheque unpaid. The Court held that once thE
cause of action accrues to the complainant, the jurisdiction of the Court under s
177 of Criminal Procedure Code will be decided with reference to the plac‘;t;
whgre.thte cheque is dishonoured. It was held that the court where the place of
commission of the offence was the place where the drawee bank is located; hence

thft:. complaint cannot lie in Ahmednagar court, and must be returned for furthe:
action. o

'(2014)9 5CC 129.
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The Court also gave directions about pending matters, and ordered that the
complaints in those proceedings in which evidence had not commenced will be
returned to complainants, which they must file within 30 days in the Courts
paving jurisdiction without prejudicing the limitation period.

There is one more practical and social aspect as well. The Court interpreted the
provision in a manner that would avoid harassment and oppression of the
accused by being required to contest proceedings at the place where the
complainant chose to present the cheque for payment or to issue notice of
demand. This decision takes away the complainant’s power to choose

jurisdiction.

Dipanwita Roy v Ronobroto Roy’
Solaiappan.Odayappan, IV B.S.L. LL.B.

The presumption of legitimacy does not bar the DNA test, as it is presumption
and not legal fiction.

Dipanwita Roy (petitioner-wife) and Ronobroto Roy (respondent-husband), were
married at Calcutta. Ronobroto filed a petition for divorce under s. 13 of the
Hindu Marriage Act, 1955 on the ground of alleged adulterous life style of
Dipanwita.

Ronobroto alleged that since 2007 Dipanwita had stopped living with him, and
she did not perform any conjugal functions. She had an extra marital relationship
with a certain Mr. Shah, and a son born out of this refationship. Dipanwita denied
these allegations. Ronobroto moved an application seeking DNA tests for himself

and Dipanwita’s son.

The Family Court dismissed the petition. In appeal, the High Court allowed the
petition. Dipanwita filed this special leave petition.

Dipanwita relied on s. 112 of the Indian Evidence Act 1872 (the Act), which
provides that birth of a child during subsisting marriage was conclusive proof of
legitimacy of the child, unless it can be shown that the parties to the marriage had
no access to each other at any time when the child could have been begotten.
This provision applied because while deciding the petition, the issue of
legitimacy will also be incidentally involved. The Petitioner alleged that the
Supreme Court has earlier held? that Courts cannot order blood test as a matter of

2 CA No. 9744 / 2014 decided on 15 October, 2014 (Supreme Court)
} Goutam Kundu v. State of West Bengal (1993) 3 SCC 418




282 ILS Law Collcge 2015 ILS Abhivyakti Law Journal 283

His

additional amount for cost of accessories, interest @ 9% per annum, and also

course or as a roving inquiry and a strong prima facie case of non-access need:
1 compensation for mental agony and costs of litigation,

be established.

In the appeal filed by GM, the State Commission agreed with the District Forum
that it was an unfair trade practice, but set aside the order of payments and
awarded Ashok Ramnik Rs.50000 as compensation. It aiso directed General
Motors to not advertise the vehicle as an SUV. Both Ashok and GM sought
revision from the National Commission, which affirmed the unfair trade practice,
but restored the order of the District Forum. However the National Commission
also ordered GM to pay punitive damages of 25 lakhs, of which 5 lakhs were
awarded to Ashok Ramnik. GM approached the Supreme Court.

The Court observed that s112 of the Act was enacted at a time when the mode

scientific advancements with DNA as well as RNA tests were not e\f:n
contemplated by the legislature. Results of a DNA test are COnSidcmE
scientifically accurate. Although s. 112 raises a presumption of conclusive pri.m-
it is rebuttable as s.112 created a presumption and not a legal fiction, and wihih
the truth or fact is known there is no need or room for any presumption, The
Court held that the question in the case was not one of legitimacy, bu aqf
adultercus conduct of the wife. '

The guestion before the Supreme Court was whether in the absence of claim for
punitive damages the same could be given. The Supreme Court set aside the
order of the National Commission to the extent it had awarded punitive damages.
It held that punitive damages could not be awarded because there was no claim
for punitive damages, nor any averments in the complaint. GM had not notice of
such claim, and did not have a chance of meeting it. Punitive damages must be

pleaded.

The Court agreed with Ronobroto that but for the DNA test, it would e
impossible for him to establish his assertions. While upholding the order passid
by the High Court, the Court provided for a caveat, giving the wife liberty
comply with or disregard the order passed by the High Court, and stated thay in
case she declined to comply, adverse inference can be drawn against her s
illustrated in illustration (h) of 5. 114 of the Act.

KSL & Industries v. Arihant Threads Ltd’

General Motors v Ashok Ramnik*
Keshav Raheja, I BA. LL.B.

Solaiappan.Odayappan, IV B.S.L. LL.K
Precedence of revival of sick units over recovery of loans.

Arihant Threads Ltd. (company — respondent) failed to repay instalments of the
loan it owed to IDBI Bank. The Bank filed an application before the Debt
Recovery Tribunal at Chandigarh (DRTC). The DRTC issued an ex-parte final
order determining the amount to be recovered, and also fixed the reserve price
for the auction of company’s properties. KSL & Industries (purchaser-
appellant) sought to purchase the properties in the auction.

Aggricved by the DRAT’s decision in holding the sale transaction in favour of
the purchaser, the Company filed successfully two writ petitions in the Delhi
High Court. The purchaser moved the Supreme Court.

Punitive damages cannot be awarded when not claimed for.

Ashok Ramnik (respondent) had a passion for driving and was desirous of
visiting Leh-Ladakh, Jammu & Kashmir and Nepal in his car. He saw an
advertisement and visited the showroom of General Motors (GM-appellant). Fia
was assured that the Chevrolet Forester would be the appropriate vehicle for hini
to realise his dream. The brochure also assured that the vehicle in question wis
an SUV.,

He realised that the vehicle was not fit for off-road, no-road and dirt-roa:
driving, contrary to what was represenited, and the car had defects. He
approached GM and its dealers, who referred to the owner’s manual, that state:!
that the car was a passenger car, and was neither a conventional off-road vehicl
nor an all terrain vehicle, The owner’s manual contradicted the assurance in the
brochure and internet.

The Full Bench of the Supreme Court deliberated over:

(i) whether recovery proceedings could be initiated against the Company in
the present case, and

(ii) whether the provisions of Sick Industries (Special Provisions) Act, 1985
(SICA) override the provisions of Recovery of Debts due to Banks and
Financial Institutions Act, 1993 (RDDB Act).

Ashok Ramnik filed a complaint before the Consumer District Forum alleging
unfair trade practice and deficiency in service. He sought refund of price of th
vehicle and compensation for physical and mental pain and shock. The Districl
Forum ordered subject to the return of the vehicle a refund of Rs.14 Lakhs,

* CA Nos. 8072-8073 / 2009 decided on 9 October 2014 (Supreme Court) 7(2015) 1 SCC 166.
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The Supreme Court observed that the term “not | ion” j
) in derogation
5}13(]))]; (;:\jcjtn means that the provisions oi"‘ SICA are notg to be (fll:trsa-c::':(ng)rﬁ.r
bre Eom i anl)]/ w?gf. Hel_)ce the proceedings under SICA for reconstructioom 3
g ];:m yas d01_1t continue, apd for'that purpose all other proceedings n. o
! g y and 1ts properties, including those arising from RDDRB A o
e stayed, during the pendency of the process of reconstruction. e shaulg

It held that provisions of SICA, in particular s, 22, whi i
of leg_ill_ proceedings }h{h,en proceedings under the, fa‘Ih(';‘;]x1 g;?{!lgz;fgzsusmngn“
I[;lrg\.ral: over til:e provision fqr th.e recovery of debts in the RDDRB A:tcel:! .
pid 121 ils';t);§e of recovery aPP!ICaUOn could be achieved only by way ofé o
distramt over a sick unit’s property; but s. 22 of SICA encom e
application for recovery of debt through such means. Hence, as pel:-af}fzs g
, settie]

Iy i i i
ule of interpretation that if one construction leads to g conflict, whereag
] m

The Court applied the presumption that long cohabitation showed the existence
of relationship of husband and wife. Allowing the second appeal, the court
restored the decree of the trial court, enabling Muthulakhmi to get pension

penefits.

Shree Balaji Aromatics Pvt. Ltd. V. Union of India®
Yyothi Anumolu, 11T B.S.L.
Waiver of interest by the assessee does not have any bearing on the Revenue's
obligation to give interest on belated fund.

In this case, the assessee (petitioner) wrote a letter waiving interest accruing to
him in some pending refund claims, in response to a verbal undertaking given by

dated July 8, 2007. However, the assessee filed a writ petition before the High
Court against this order, seeking interest on belated refunds under s. 11BB of the

Excise Act.

The substantial question of law before the Court was whether waiver of interest
on delayed refund by the assessee released the Revenue of its statutory liability to
pay interest on such delayed refund under s. 11BB of the Central Excise Act,

1944 (“the Act™).

It was the contention of the assessee that interest under s. 11BB of the Act was
statutory and mandatory, which became payable automatically as and when
refund was not made within thirty days from the date of receipt of the
application. This was regardless of whether a claim was made or had been
waived. However, the Department, placing refiance on a circular, contended that
the assessee’s letter to the Department had amounted to waiver of interest, and
therefore debarred him from claiming interest later on.

The Allahabad High Court held that since the wordings used in s. 11BB
was: “there shall be paid to the applicant”, the payment of interest was statutory,
automatic and not discretionary. The Court came to this conclusion after
referring to the same circular which had stated that the provisions of s. 11BB of
the Act would be automatically attracted if the refund had not been made beyond
a period of three months. It relied on Ranbaxy Laboratories Ltd. v. Union of
India,® where the Supreme Court had held that the only interpretation of the said
section was that interest under the said section became payable on the expiry of a
period of three months from the date of receipt of the application under sub-s. (1)
of s. 11BB of the Act, and that the said Explar{ation regarding refund by way of

S. Muthulakhmi v. The Record Officer, The Madrag
Regiment’

Netra Anandan Nair,I BA. ILE

Wife of a marriage presumed from | tati }
pension afer durs n amed nJ::' ong cohabitation held entitled to Jam:ly

S Muthulakhmi, the plaintiff, clai i

! . . , med the pension of her hush ‘
Swamidoss. She ﬁ.led a suit for declaration that she was his legally w:d:ine(cjl, l\fr
The defendant denied the said claim on grounds: "8

(I gi‘::é;ﬁ?‘oss,s earlie.r marriage was alleged to be dissolved by a deed of
e 'tl;) u;n of marriage that was not counter attested by a witness, and ner
1t before court of law. Hence the marriage with plaintiff was a nullity. -

(2) Muthulakhmi’s n. : . ]
pension ame did not appear in the service record relating to family

:‘hee:l‘lalthco%rt decreed the suit, which was reversed in appeal. In this secoml
bEe)?ore ,andeaftomt; found that Swamidoss had been living with Muthulakhmi
i ;(r e death of the first wife. Muthulakhmi and Swamidoss had 4
o - Muthu hml_was acknowledged as the wife in the ration card, and othes
1dentity cards. The first wife never objected to the marriage with Muthr:ﬂakhmi.

6 324. #cx to have over-riding effect:
(dim.::z g;zv;j:omtzi ?iskﬁ;ct or r}_ze rules mac.ie thereunder shall be in addition to, and not in

7 geroga e ea,j (MD I:Ic- ndustrial Companies (Special Provisions) Act, 1985...
P ) No.1068 of 2009, decided on 24 June 2014 (Madras High Court).

¥ Civil Misc WP 1062 / 2007 decided on 24 April, 2014 (Allahabad High Court)
¥[2011] 33 STT 326.
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court order did not have any bearing or connection with the date from

interest became payable. which

Thus, the assessee was entitled for interest under s. 11BB of the Act op th:
refunded amount, if the amount was refunded after three months from the da ki
receipt of the application. ate af

Vishwa Lochan Madan v. Union of Indig"

Awani Kelkar, I B.S.I.

Fatwas issued by Muslim (quasi-)adjudicatory bodies have no legal
authority.

Vishwa Lochan Madan (Appellant) filed this writ petition under Art. 32 of
the Constitution to restrain Union of India (Respondents) from establishing
Dar-ul-Qazas (Muslim Courts) and from passing any fatwa, Madan alleged
Fhat. ?he Muslim Courts all over the country are functioning as a parallel
judicial system. Madan was prompted to file this petition in the aftermath of
numerous objectionable farwas issued by these courts.

Madan asserted that adjudication of disputes is essentially the function of the
sovereign State. Hence he sought a declaration that administration of justice
by such Courts was illegal, and that any fatwa issued by them had no legal
backing. Madan alsc prayed that these Courts be closed.

The Union of India contended that farwas are advisory in nature, and no
M.usl.im is bound to follow them. The dar-ul-gaza does not administer
c1_’1mma1 justice, but it only functions as a negotiator in matters of civil
disputes between Muslims; they are alternative dispute resolution
mechanisms that amicably and expeditiously resolve disputes. They are not
parailel Judiciary.

The Court held that the dar-ul-gazas do not satisfy any essential features of a
valid judicial system, and have no sanction in law. They are not part of the
corpus juris of the State. Hence the contention that they are a parallel judicial
system is misconceived. It also held that a farwa has no legal status in the
Constitution, and issuing it is not illegal.

The Court referred to the psychological impact of a fatwa, and recognised
that some farwas might infringe on individual rights, and held that that no
Muslim Court shall give verdict or issue farwa affecting the rights, status and
obligation of an individual, unless such an individual has asked for it. The
writ petition was dismissed with the above observations. '

" (2014)7 SCC 707.
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Vodafone India Services Pvt Ltd v. Union of India"
Srishti, Il B.S.L.

Capital receipts and difference in fair market price for issue of shares to holding
company shall not be income for transfer pricing under Income Tax Act

Vodafone India Services Pvt. Ltd. (petitioner) issued 2,89,224 equity shares of
the face value of Rs.10/- each on premium of Rs.8,509/- per share to its holding
company, a non-resident entity, the fair market value of which was determined in
accordance with the Capital Issues (Control) Act, 1947.

However, according to the Income Tax (IT) Department, Vodafone ought to have
valued each equity share at Rs. 53775, and not Rs. 8519. On that basis shortfall
in premium to the extent of Rs. 45256 per share resulted into total shortfall of Rs.
1308.91 crores. Under Transfer Pricing provisions in Chapter X of the Income
Tax Act 1961, this amount of Rs.1308.91 crores was income. Hence the shortfall
should be considered as loan, and deemed interest shall be charged on the

deemed loan.

Vodafone contended that the IT Act does not levy tax on the inflow of capital
into the country so as to obstruct its coming into India. Nor does the Act create
any legal fiction to treat as income such alleged shortfall in capital receipt on
issue of equity shares by an Indian company to its non-resident holding company.
Therefore, there is no question of treating the shortfall as a deemed loan and
taxing the deemed interest.

The Department contended that the difference between the Arm Length Price
(ALP) and the price charged for issue of shares is the benefit conferred upon the
holding company. This passing of benefit to holding company is the cost to
Vodafone, which should be subjected to tax.

The issue was whether the issue of shares by a subsidiary to its holding company
results in an income under the Indian tax laws.

The Court held that the capital receipts received by Vodafone on issue of equity
shares to the holding company, which is a non-resident entity, and the alleged
short-fall between the fair market price of its equity shares and the issue price of
the equity shares, cannot be considered as income within the meaning of the
expression as defined under the Act, and Chapter X of the IT Act does not apply.

11 WP No.871 / 2014 decided on 10 October, 2014 (Bombay High Court)
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World Wrestling Entertainment v. Reshma Collectigp"
Solaiappan.Odayappan, IVB.S.L. 1] i

Virt.ual presence through internet is enough to constitute essential pq
business for the purpose of territorial jurisdiction of the court. pary

World Wrestling Entertainment (WWE - appellant) fi i

inju_nction against Reshma Collection (RC - Ega)spondzentl)le\::hiachSlizlztrrli'l::ii o
busm;ss of manufacture and sale of garments and apparel, for violagut the‘
c0pynght. and trademarks, and for passing off, by selling goods thatml; :
reproduction of WWE’s creations. The Delhi Court returned the plaint to stg
Hence this appeal to the Division Bench of the High Court. '

'_I‘he question before the Court was whether Delhi High C itori
jurisdiction under s. 134(2) of the Trademarks Act, '1399 a(r)llclirts.h Z%(tzzn;??:ﬂ
Copyright Act, 1957. The Single Judge refused jurisdiction relying on Dhodh:
House v. SK Maingi,"” which had held that the term ‘carries on business’ for th
purpose of Jur.isdiction meant a place where the defendant has and interest in ;
business, a voice in what is done, a share in the gain or loss and some control a?
ﬂl‘at place: through an agent who is: i) special agent, ii) agent in strict sense, and
iii) essential part of business is carried on in that place. ’

WWE argued that it carried on business in Delhi be i
: . : cause its programmes w
broadcast in Delhi and its merchandise, books, goods and services were availa;l{:

for sale in Delhi through the internet. RC argued th i
. at the test ~
Dhodha was not satisfied. st as laid down in

The court held that internet transactions being similar to instantaneous telephone
transactions, cause of action arose at Delhi, as acceptance intimated by WWE
through the internet was at Delhi. The cause of action was sufficient to hold that
essential part of business was in Delhi. Advancements in technology and new
models of c_:onducting business over the internet make it is possible for an entity
to have a .v1rtual presence at any place. This virtual presence was equivalent to a
seller having shops at that place in the physical world. The Dhodha case did not

cm_lte_mplate web-based models; hence the requirements of agency need not be
satisfied.

12
FAQ(OS) 506 / 2013 decided on 15 October 2014 i Hi
B SOOEISCE 81, er (Delhi High Court)

Other Laws

B.N. Reddy v. Bar Council of India'
Radhika Gupta, V B.S.L. LL.B.

BCI directed to post on its website the question papers and keys of the All India
Bar Examination.

B N Reddy applied for copies of past question papers of All India Bar

‘Examination, relying on an earlier ruling of the Central Information Commission

(CIC).* that had directed the Bar Council of India (BCI) to make available on its
website all the past question papers of the All India Bar Examination: The Public
Information Officer expressed disability to furnish the information sought,
stating that the (BCI) was considering a policy decision about such disclosure.

In this appeal, the BCI submitted that though they had decided to provide copies
of the guestion papers, they were not in a position to provide copies of first three
examinations as they were retained by Rainmaker, the private firm which
conducted these examinations. The CIC rejected this submission and observed
that it was the duty of the Bar Council to make all the previous question papers
available to prospective lawyers. It also observed that if Rainmaker had not
shared the question papers after conducting the examinations, the BCI should
have initiated legal action to recover the same.

The Commission directed the BCI to collect the question papers with the key
from Rainmaker, and keep it on its web-site, and to do so after completion of
every examination. This, the BCI opined, would avoid exploitation of young
lawyers by the publishers that sell these at exorbitant prices.

Devasheesh Pathak v Bar Council of India®
Sharanya Singh, I BA. LL.B.

No upper age limit for CLAT examination.

The. Common Law Admission Test (CLAT) is & national level entrance exam
conducted for admission in the undergraduate law programme of the 16 National
Law Universities (NLUs) of India. The rules of the CLAT prescribed a maximum

| CIC/S AJC/2014/000434 decided on 17 March 2015 {Central Information Commission).
2 . Dones George v. Ministry of Law and Justice CIC/SS/A/2013/ 000471 decided on 5

November, 2013
3 WP (Civil) No. 5219 / 2015 decided on 26 February, 2015 (Allahabad High Court); see als_o
order of Rajasthan High Court dated 4 March, 2015 in Kshitij Sharma v Bar Council of India

DB W (PIL) No 2497 / 2015
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age limit of 20 years for appearing at the test. Earlier, th

. - , the Bar C i -
had w1th(_1rawn C_la_luse 28 Schedule IIT Rule 11 of the Legal E?lz:;:} of gl
2008, which specified the upper age limit for enrolment as Advocate on Rule,

Devasheesh Pathak (petitioner) fulfilled all criteria for appearing for CLAT

except age. He enrolled for CLAT coaching i .
wamn"t acoopted, aching in Allahabad, but his application

The Allahabad High Court held it in favou i

; r of Pathak especially in vi

glthdrawal by the Bar Council of India of upper age limit fI(’)r enrglrlnr:en‘?fw }? b
ar, an‘d the earlier successful challenge to the upper age limit in -

proceedings (such as before the Punjab and Haryana High Court). e

}S)al;.n ;{zg] I;/Eianohar Lohiya National Law University filed an appeal against the
y th. \r; March 2015, the Supreme Court allowed withdrawal of appeal filed
y the Vice (.Jhancellor of Dr. Ram Manohar Lohiya National Law Uni "
(Wthh. was in charge of organisation CLAT for 2015). RMLNLU h\;ec;sny
fiuthonty in law to prescribe the upper age limit for appearing in CLAT-2015 -
it was merely an examination conducting university. 4

Management of Sundaram Industries Ltd v. Employees
Union*
Bhagvashree Patwardhan, IIl LL.B.

:n t.iundaram Industrie§ (management), the work of the mouiders was restricted
(:1 d'? work of production of rubber components. The management handed over
additional work to the moulders with a promise of additional payment. The

management did not compensate the moulders. Some
g g ] moulders refused to follow

The. Union (respondent) raised the dispute before the Labour Officer. It was
advised to tender an apology to the management and an undertaking that the
would not repeat their acts in future. Despite the apology and undertaking
t];pdc?re.d, the defaul_ting workmen continued disobeying the instructions.

_1sm_p11nary proceedings were initiated and the delinquent workmen were
dismnissed on the charges of misconduct proved against them.

'(I);l:c.:,1 }ndpstria_l Tribunal set aside the dismissal on the ground that the punishment
ismissal imposed upon the workmen was disproportionate to the gravity of

*(2014) 2 SCC 600.
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the offence. Aggrieved by the award, the management filed a Writ Petition and
further an appeal in the High Court, which were dismissed. Hence this appeal to

the Supreme Court.

The Supreme Court held that the conduct of the delinquent workmen was wholly
unjustified having regard to the fact that they had, in the course of the
proceedings before the Labour Officer, not only apologised for their misconduct
put filed an undertaking to obey their superior officers in future. It was only on
that basis that the management had revoked the orders of suspension issued by it
and permitted the workmen to resume their duties. Thus the workmen were not
justified to go back on their promise and undertaking and refuse to follow the

instructions of the management.

But it held that the orders of dismissal were unsustainable on facts and in equity,
the same having been passed in a spirit of vengeance and with a view to deter
other workmen from objecting to the unjustified demand requiring them to do
additional work beyond the shift hours without paying any additional wages.

The refusal by workers to do additional work was not contumacious. The
instructions requiring them to do additional work amounted to changing service
conditions. Hence the Supreme Court set aside the dismissal, and ordered

reinstatement with 50% back wages.

Parasnath Singh v Tihar Jail®
Prachi Acharya, I BA. LL.B.

Death warrant and other information of Afzal Guru's execution made public

parasnath Singh filed an application under the Right to Information Act (RTI
Act) for information about the death warrant and execution of Afzal Guru, who
was awarded a death sentence. The application was motivated by the fact that
sufficient time and information had not been given to Afzal’s family members
before his execution. He made a request for a copy of Afzal Guru's death
warrant, the video recording of the execution of Afzal Guru (if recorded), name
of the authority who fixed the execution date, a copy of the correspondence file
noting the date of execution or other documents dealing with the fixing of date of
his execution, cotrespondence with Afzal Guru’s family, and extracts of the rules
and regulation under which the execution was carried out. The Public Authority
and First Appellate Authority claimed exemption under 8(1)(a) of RTI Act, under
which information need not be made public if it endangers the integrity and

5 Case No CIC / 8§/ A 12013/ 002083-A. decided on 1 October, 2014 (Central Information
Commission).
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sovereignty of the country. Hence this appeal to the Central Information
Commission.

The Commission ordered Tihar Jail authorities to give copy of Afzal Gurny’s
death warrant, as it would not be against national interest; and also the
communication sent to the family members about date of execution, and extract
of rules and regulations. It held that the video recording and the name of the
official who fixed the execution date shall not be disclosed under s. 8(1)(g) of the
RTI Act. Thus it was held the authorities could not take exemption under s. 8(1)
of RTI Act without proper justification.

Velaxan Kumar v. Union of India®
Sharanya Singh, I BA. LL.B.

S. 24(2) of the Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act 2013 has retrospective effect.

Velaxan Kumar had a land in a village of Delhi. It was acquired under the Land
Acquisition Act, 1894. An award was passed in 2002. The writ petition
challenging the award was dismissed by the High Court. His appeal by special
leave was admitted in 2007. Pending this appeal, the Act of 1894 was repealed,
and the Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act 2013 (Act of 2013) came into force.

Kumar contended that under the provisions of s. 24(2)" of Act of 2013, the land
acquisition proceeding lapsed; the award was passed more than 5 years prior to
commencement of the Act of 2013, compensation was not paid to him, and
physical possession was not taken.® He also contended that proper procedure was
not followed, as the Panchnama was not prepared in the presence of witnesses
and land-holders.

The Government contended that the Act of 2013 was prospective in nature, when
.24 of the Act of 2013 was read with its s.114 and s.6 of the General Clauses

& Civil Appeal No. 10954 of 2014 (Arising out of S.L.P. (C) No. 16578 of 2007)

7 24. Land acquisition process under Act No. 1 of 1894 shall be deemed to have lapsed in
certain cases. .

(2) ... in case of land acquisition proceedings initiated under the Land Acquisition Act, 1894,
where an award under the said s. 11 has been made five years or more prior to the
commencement of this Act but the physical possession of the land has not been taken or the
compensation has not been paid the said proceedings shall be deemed to have lapsed and
the appropriate Government, if it so chooses, shall initiate the proceedings of such land
acquisition afresh in accordance with the provisions of this Act

8 citing Pune Municipal Corporation v. Harakchand Misrimal Solanki (2014) 3 SCC 183.
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Act, 1897. Thus the proceeding cannot be considered as lapsed, and the land
would be under the possession of the State Government without any power to
restore it to the Jand owner. It requested for a larger bench to be constituted in
order to interpret the s. 24(2) of the 2013 Act.

The Supreme Court held that s. 24(2) was retrospective. It also held that the land
acquisition proceeding had lapsed under s. 24(2) of the Act of 2013. It also
refused to refer the question to a larger bench.
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= Equips corporate law professionals with updates and analysis of developments
and news in Companies Act, Foreign Exchange Laws, Securities Laws, IP Laws and
Competition Laws.

* LSl tracks developments in Ministry of Corporate affairs, Securities & Exchange

Board of India (SEB), Competition Commission of India {CCI} and rulings from alt

over India to bring you the maost important happenings
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